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FEDERAL TRANSPORTATION POLICY AND
THE COASTAL ZONE MANAGEMENT PROGRAM
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Background

The Coastal Zone Management Act of 1972 set in motion a Federal
program providing financial assistance to states for development..of
their own coastal management programs. Now, 7 years after the . RN
initiation of that program by the Federal Office of Coastal Zope‘w»xlaf‘~
Management, most of the 34 eligible states and territories. have o
established independent coastal management agencies and coastal i
zone management programs and are participating in the Federal -

\l

7

State coastal zone management (CZM) programs raise cerf@in ~

issues for the Department of Transportation (DOT) and may give. -~ o

-~

~ -

(e.g., coastal waters management, coastal hazard egress polibyﬂm“_M,f“
ports and the integration of surface transportation programs in
nonurban areas). State coastal zone management programs also
introduce some procedural requirements (permits and project

reviews) extending beyond existing environmental planning require-
ments -for Federal transportation projects. Most often these pro-
cedural  innovations will not impose heavily on current practices

of DOT agencies, but they will offer challenges in some states.

Intergovernmental relations under CZM are likely to face new
demands in instances where Federal activities are controversial.
The Federal Consistency Regulations derived from Section 307 of
the Coastal Zone Management Act introduce a new, untested set of
rules into intergovernmental relations and into the decision-
processes of DOT agency field offices and headquarters offices.

State coastal programs have raised such issues as shorefront
access, dune protection, surface runoff from coastal highways
traversing sensitive ecosystems, port development needs, coastal:
hazards, and coastal waters management. Some of these issues may
influence the creation or modification of DOT policies and programs.

Purpose and Contents of the Study

This study is a policy exploration of potential interactions
between Federal and state CZM programs and DOT agency activities
which significantly affect the coastal zone. Chapter One reviews

- DOT agency activities, categorized by location in the landward

coastal zone or in coastal waters. Discussion of the former,
reviews the major grant-in-aid programs of the Federal Highway
Administration, the Federal Aviation Administration, Federal
Railroad Administration, and Urban Mass Transit Administration.

~ 7
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Transportation planning programs and environmental programs of
these agencies are reviewed at the state and metropolitan

planning levels. Examination of DOT activities in coastal waters
includes the major environmentally related programs of the U.S.
Coast Guard and, briefly, DOT responsibilities under the Deepwater
Ports Act. (Operations of the St. Lawrence Seaway Corporation are
not covered in this report.)

Chapter Two presents the findings of the content analyses of
21 state coastal zone management program documents, identifying
the major coastal management subjects relevant to DOT agencies.
In Chapter Three the Maryland and New Jersey CZM programs are
reviewed (1) to specify coastal program relevance for DOT agencies
and,.(2)--to describe the record of interactions between Operating
Admlnlstratlon field offices, the SecReps offices, and the state
) CZM agencies 'in the program development process. These investi-
\gatlons have been designed to discover possible areas for sub-
~stant1ve interactions between programs and policies of Operating
Admlnlstratlons and the Federal and various state coastal manage-
"~ ment programs.w Findings on pos31b1e pollcy innovations are
~’descr1bed in° Chapter Four, as is a review of the procedural
B \1mp11cat10ns of the Federal Consistency Regulations derived
. from.Section 307 of the CZMA.

Mijor Findings ,

The Federal Coastal Zone Management Program and those state
coastal programs pursued under its sponsorship have not introduced
significant challenges to DOT agency program policies. Though
the Federal Consistency Regulations may ultimately define a
slightly modified formal network for the conduct of Federal- state
relations in the coastal zones, available evidence indicates that,
apart from extraordinary situations, state CZM agencies have 1ittle
interest in "taking on' Federal and state transportation agencies
by challenging their projects or procedures. Procedures initiated
in 1975 by the environmental office in the Office of the Secretary,
directing DOT agencies to consider coastal zone management as part
of their normal environmental review and document preparation duties,
have been adequate to the demands made by state coastal management
agencies. The same procedures will probably be sufficient in the

- future except for controversial projects when state CZM agencies
may attempt to utilize the Federal consistency element in the CZMA
to add a new dimension to the project development negotiating game.
The possibility is not regarded as a serious problem and cdannot be
anticipated before a real situation develops.

State coastal agencies and the Federal Office of Coastal Zone
Management are not actively pushing for new DOT policies and pro-
grams supporting their activities in the coastal zone. The find-
ings of this study do indicate, however, that the coastal manage-
ment programs raised the visibility of a number of issues which
appear fully in accord with DOT's overall national transporation
policy objectives and with emerging policy orientations of the
Operating Administrations. These include policies which may
further the national transportation interests in increasing
access to coastal areas, in improving the public safety,

-ii-



in environmental management, and in improving intergovernmental
cooperation in the delivery of Federal activities in substate
regional management contexts.

The following discussion divides DOT agency interactions with
CZM programs into transportation activities in the landward coastal
zone and in coastal waters. This differentiation is valid in that
DOT currently does not have an internal organization structure
facilitating the coordination of its activities with regard to
coastal waters management. The consideration of such a reorgani-
zation is one recommendation of this report.

Coastal Access in the Landward Coastal Zone

The Federal Highway Administration (FHWA), the Federal Railroad
Administration (FRA), the Federal Aviation Administration (FAA),
and the Urban Mass Transit Administration (UMTA) all conduct major -
grant-in-aid programs and direct activities which significantly ‘
affect the coastal zone. The emerging Surface Transportation
Administration (FHWA and UMTA) would. operate existing programs
which are especially relevant for the CZM programs. The following
CZIM subjects may provide areas for policy 1nnovat10n by FHWA,
UMTA, and the FRA. .

Access to Public Beaches. The FHWA might consider adoptlng
a policy prioritizing the use of Federal-Aid Highway Program funds
for purchasing public access to public beaches in accord with OCZM's
program specified in Section 315(2) of the Coastal Zone Management
Act.

3

Shorefront Access. The FHWA might consider supporting develop-
ment of joint planning programs between state CZM agencies and .
state transportation agencies on shorefront access. A specialized
substate regional access planning program might help state trans-
portation agencies to prioritize coastal access concerns. Coordina-
tion with the Federal Office of Coastal Zone Management Regulations
implementing Section 305(b)(7) of the CZMA might beé pursued using a
number of FHWA and UMTA grant-in-aid programs to provide increased
coastal access opportunities. The major current problem seems to
be the lack of prioritization for such projects given the existing
lineup of Federally assisted projects waiting funding. Headquarters!

policy directives to field offices to provide a basis for state
transportation agencies to prioritize coastal access projects
would seem necessary and warranted.

Coastal Hazards. FHWA might consider establishing a planning
process for a state highway department to inventory and prioritize
road system capacity restraints in populated coastal areas with ‘
limited rapid egress routes, particularly barrier islands connected
by causeways, and populated lowlands with inadequate highway access.
UMTA might consider establishing a planning process for contingency
planning for the utilization of mass transportation vehicles under
coastal hazard conditions. An UMTA demonstration project involving
such contingency planning and training, and a s1mu1atlon might be
warranted.

ii-
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Urban Waterfronts. FHWA might consider modifying existing
policies governing the implementation of Sections 137 and 217 of
the Federal-Aid Highway Program, Fringe and Corridor Parking
Facilities, and Bicycle Transportation and Pedestrian Walkways,
to enable more effective utilization of these programs in providing
access to urban waterfronts. UMTA might consider changes in its
statutes to allow mass transportation funds to be directly used
for providing access to urban and exurban waterfront recreation
sites. UMTA demonstration projects could address urban water-
front access. The use of ferries for access to currently
inaccessible 31tes might also be considered.

Ports. The FRA and FHWA sporadically fund projects improving
landward access to ports. The FRA has sponsored studles and.
a project to improve intermodal transfer 1n terminals. FHWA's
interest in port access is established in 23 U.S.C. 105(g), but the
application of that authority to ports is relatively invisible.
The need is to establish a prioritization path for such projects.
It may be desirable for FHWA, the FRA, and OST to consider the
development of a transportatlon plannlng and assistance program
for port authorities and municipalities. Such a program might
include integrated multimodal planning of highway, rail, and water
transportation facilities, and the modernization of 1ntermoda1
transfer fa01lit1es.

‘Coastal Waters Management

No single DOT entity deals with the national transportation
interests in coastal waters. The U.S. Coast Guard most nearly
fulfills the role of the Federal transportation presence in coastal
waters management; however, its mandate is both too broad, given
its other responsibilities, and too narrow, in that its mission
does not include the development of Federal assistance programs
to states to plan and develop water transportation systems and
terminals (e.g., ferries, ports, recreational boating access).
Neither DOT nor any other Federal agency has defined a mission
in coastal waters management that even approaches the continuing,
coordlnated, and comprehensive ground transportation programs
operating in the landward coastal zone. _

The CZM Program has served to focus state interests in coastal
waters management, but state authority over coastal waters is
severely limited. The existing alignment of responsibilities
between Federal and state agencies to manage activities in
coastal waters creates a situation where conflicts are bound to
surface. States have a growing interest in establishing liaisons
with Federal agencies creating or controlling environmental impacts
in coastal waters. DPotential impacts which may be long lasting
and detrimental to local economies and lifestyles legitimate state
interests in meaningful participation in the development of
‘Federal agency activities affecting their coastal waters.

The Coast Guard's responses to these initiatives might assist
states in their review of selected Coast Guard activities which
may affect the coastal waters' environment or which may affect the
landward siting of major terminal facilities.

H
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Conclusions

Coastal access topics addressed by state CZM agencies appear
to fit well within the defined mission of the Department of Trans-
portation and the statutory objectives of most of the major
Operating Administration grant-in-aid programs. The key issue
in the integration of DOT programs and coastal zone management
programs is the development of means for raising the visibility
of existing coastal access projects to state transportation
agencies expending Federal program funds. Operating Administra-
tions could assist state coastal management agencies in their
programs if headquarters offices would develop ways to prioritize
those coastal access projects which significantly represent the
national interest in the placement of transportation facilities.
Such projects concern public access to public beaches, shorefront
access, coastal hazard egress, port access (landward access), and
urban waterfront access. These projects warrant DOT prioritization
because they support the intent of the Coastal Zone Management Act
and, more particularly, because these subjects represent emerging
policy interests of the Operating Administrations. Prioritization
is necessary to emphasize coastal access concerns to state DOT's.

Coastal waters management issues raise challenges for DOT
because no single operating element in the department has responsi-
bility for Federal transportation interests in coastal waters. This
study has found that states are increasingly concerned with coastal
waters management issues. The CZM Program may have stimulated
- sufficient national interest for DOT to explore development of an
operating element combining Federal transportation interests in
coastal waters. Specifically,; DOT may tie together landward access,
marine transportation systems, intermodal transfers in public ports,
and perhaps the marine environmental programs now administered by
the Coast Guard, in a single operating administration.

Recommendations

1. The Federal Highway Administration and the Urban Mass Transpor-
tatton - Administration should explore with the Federal Office of
Coastal Zone Management possibilities for bringing together specific
grant-in-aid program categories with specialized coastal zone manage-
ment subjects: coastal hazards, public access to public beaches,
urban waterfront access, and shorelands access as discussed in
Section 4.1.3 of this report.

2. The Office of the Secretary should explore options iﬁ
establishing an operating element charged with Federal transporta-
tion interests in coastal waters.

3. The Coast Guard should consider enhancing the intergovern-
mental functions of designated CZM staff in the field. Options
include training in state environmental regulatory processes and
Coast Guard listing of agency activities which are subject to
state reviews for Federal consistency under the CZMA. A uniform
policy on consistency would provide a basis for more positive
interactions between Coast Guard district offices and state CZM
agencies.

&
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4. The Federal Office of Coastal Zone Management should
consider urging state coastal agencies to decentralize selected
coastal management efforts to the urban regional level. This
decentralization would allow the Metropolitan Planning Organization
to integrate CZM activities with the grant-in-aid programs of the
Department of Transportatlon and the Department of Housing and
Urban Development.

5. DOT and OCZM should consider JOlntly ‘sponsoring a
national conference on Federal transportation policy and the
Coastal Zone Management Program to explore areas for policy
innovation and a research and demonstration project agenda.

f

-vii-



Credits and Acknowledgements

This research was sponsored by the Research and Special Programs
Administration, Office of University Research under contract
DOT-0S-70063 with 01d Dominion University,

The preparation of this report involved the participation of the
following individuals: Ira Kuperstein and Wolfgang Pindur, faculty
colleagues; and Joan Sulek, Elizabeth Harper, Pamela Anderson, and
Kristin Klow, research assistants.

Dr. Kuperstein prepared the New Jersey Case Study and contributed
to the analysis of DOT agency activities in the coastal zone in Chapter
One. Dr. Pindur performed a compilation of coastal program statements on
DOT activities in the states' coastal zones.

The research assistants each made substantial contributions to the
study. Joan Sulek worked on organizing the research program in its first
year. Ms. Sulek developed the Research User's Directory and the initial
telephone network of state coastal zone agency personnel. She con-
tributed to the Maryland case study and developed materials on the federal
consistency regulations. Elizabeth Harper researched the Coast Guard's
activities in coastal waters, and developed materials on energy facility
siting in the coastal zone, and coastal access issues. Pam Anderson
provided an excellent survey of DOT programs and developed materials on
the programmatic activities of the FAA, FRA, and UMTA in the coastal
zone. Kristin Klow studied the role of ports and waterfronts in coastal
zone program documents and provided materials on these subjects. The
report owes much to the individual contributions of these excellent
researchers,

Judy Silver and the 01d Dominion University Research Foundation
typed successive drafts of the manuscript. I thank them both for their
positive reactions to a harrowing experience.

Finally, my thanks to Leonard Ruchelman, Chairperson of the Institute
for Urban Studies and Public Administration at 0ld Dominion University
for his support in providing released time for the completion of this
report.

-1x-



TABLE OF CONTENTS

Executive Summary .

CHAPTER ONE: FEDERAL TRANSPORTATION PROGRAMS AFFECTING THE

COASTAL ZONE . + v ¢ v & 4 o & o s « » o a o » »
1.1 The Department of Transportation . . . . .. .. . ..
1.2 DOT Programs in the Landward Coastal Zone . .
1.2.1 Grant-in-aid Programs: The Federal Highway Adm1n15trat1on .
1.2.2 Grant-in-aid Programs: Urban Mass Transportation
Administration . . . ¢ v . i ¢ 4 4 0 s e s s e e e e e
1.2.3 Grant-in-aid Programs: Federal Railroad Administration
1.2.4 Grant-in-aid Programs: Federal Aviation Administration
1.2.5 State and Substate (Nonurban) Planning Requirements of the
Grant-in-aid Programs . e e .
1.2.6 Urban Transportation Plann1ng Programs .
1.2.7 Envirommental Review Procedures in the Grant- 1n-a1d Programs
1.2.8 Direct Activities in the Landward Coastal Zone

DOT Programs Affecting the Management of Coastal Waters .
U.S. Coast Guard Responsibilities in Coastal Waters ...
0il Spill Prevention and Response . . . . . . . . . . .
Navigation and Safety in Coastal Waters

Coast Guard Licenses and Permits

Deepwater Ports Act . . . . . e e o« e oe s
Other Acts Affecting Coastal Waters Management . .

P b et et et e
« e s e e e e
[N P PO ST P N
AR
AU RN N -

CHAPTER TWO: COASTAL ZONE MANAGEMENT PROGRAM CONTENTS

2-0 Introduction « 8 & 4 e 8 8 & 5 & & 8 b & B e s & & s v .

2.1 An Overview of the Coastal Zone Management Program

2.1.1 The Coastal Zone Management Act .. . e e e e

2.1.2 Program Development and Approval . . . . . . . ..

2.1.3 Responsibilities of the Major Participants . .

2.2 Program Management Techn1ques . e e e e e

2.2.1 Controlling Development in the Coastal Zone Regulatory
Management Subjects . . . . . e e e e .« v

2.2.2 Managing Development: Nonregulatory Management SubJects

2.3 Implementation Mechanisms in the Coastal Zone Management
Program Documents . . . . . . . . . . .

3.1 The Implementation Task . . . . . « . s &+ &« & « 4 o o & o

3.2 The Coordination Function . . . . 0

.3.3 Direct Coordination-Implementation Mechanlsms .

3.4 Indirect Coordination-Implementation Mechanisms . .

(continued)

-xi-

10 -

12 ..

14
18

L1

28
30

31
32
35
37
38
41

43
43

43
43
44
46

48

50
54

60
60
61
63
67



TABLE OF CONTENTS - CONTINUED-

Page
2.4 Special CZM Management Subjects .+ . v + « ¢« « v v v v v v .. 69
2.4.1 Boundary Delineations . . . . . . . . . .« .+ ¢ ¢ ¢ . . ... 69
2.4.2 Shoreline/Beach Access . . . . . . . . « v v v o v e e w0 . T2
2.4.3  Urban Waterfronts . . . . . . . .. .. . . ... ... .... 175
2.4.4 Uses of Regional Benefit . . . . . . . . ... ... .. ... 77
2.4.5 Port Development . . . . . e e e e e e 79
2.4.6 Energy Facility Siting and the Coastal Energy Impact Program . 81
2.4,7 Transportation Elements in State Coastal Zone Management
Programs . .. . . . . . . . L 00000 s e e e e e 87
2.5 Summary Findings Concerning the Content of CZM Programs . . . . 99
CHAPTER THREE: TWO CASE STUDIES . . v v ¢ v v + « o s o o « « o » o« . 103
3.0 Introduction . . . .+« v v 4 v i i v w4 e e v e e . ... 103
3.1 Summaries of the Case Studies . . . . . . . . . .. ... ... 103
- 3.1.1 Findings of the Maryland Case Study . . . . . . . . . . . . . . 104
3.1.2 Findings of the New Jersey Case Study . . . . . . . . . . . . . 109
2 ‘The Maryland Coastal Zone Management Program Document . . . . . 112
2.1  Program Goals, Objectives, and Enforceable Policies . . . . . . 113
2.2 Coastal Land and Water Use Management . . . . . . . . . . . . . 114
2.3 Organization and Implementation . . . ' e e . 117
.2.4 Intergovernmental Relatlonshlps and the Federal Con51stency
. Provisions . .. . . B B R
3.2.5 Transportatlon Prov151ons of the Program Document B 14
3.3 U.S. DOT Agenpy_Involvement in the Maryland CZM Program . ... . 124
3.3.1 Federally Assisted Activities . . . . . . . . . . . . . . . .. 125
3.3.2 Direct Federal Activities . . . . ... e e 0w oo 133
3.3.3 Policy Issue: Consistency of D1rect Federal Act1v1t1es .« o« .« 143
3.4 The New Jersey Case Study . . . « . « « + v « « &« « o v 4 « « . 145
3.4.1 Chronological Development . . . . . + . +« v « « + « « « « « « . 146
3.4.2 Management Program Overview . . . . . . . « « « « + « « « « . . 147
3.4.3 Interaction Between Agencies . . . . . . . . . . . . ... .. 155
CHAPTER FOUR: POLICY DIRECTIONS - INTERFACES BETWEEN DOT PROGRAMS AND
CZM PROGRAM CONTENTS . . . . . . « « « . . . .« . . 159
4.0 Introduction . . . . . . . . ¢+ v ¢ v 4 4 e e e 4 v 4 o . . . 159
4,1 - Program Interfaces Between DOT Agency Activities and CZM
Subjects . . ... e e e e e s e e e e e e .. . 160
4.1.1 DOT Agencies and CZM SubJects B LY
4.1.2 Coastal Access Concerns in State CZIM Programs . . . . . 165
4.1.3 Policy Directions: Ground Transportation Programs and CZM
Program Interfaces . . . . . ... .. .+ ¢ oo 170

(continued)

-xii-



TABLE OF CONTENTS - CONCLUDED

4,1.4 Policy Directions: Coastal Waters Management .

4.2 Intergovernmental Relations under the Coastal Zone Management
Program . . . . . . ... o e e e e e e e e e e e e e e

4.2.1 A General Description of the Consistency Review Process . .

4.2.2° Structure of Intergovernmental Relations under Assistance
Programs . . « o v « v o v v e h v e e e e e e e e e

4.2.3 Intergovernmental Relations Beyond the Federal Consistency
Regulations

Bibliography

-x1ii-

BE&E.
179
182
183
188
193

197



LIST OF TABLES

Table Page
1 Components of the Department of Transportation . . . . . . . . 2
2 Summary of Coastal Management Subjects in Program Documents . 49
3 Regulatory Management Subjects in CZM Program Documents . . . 51
4 Nonregulatory Management Subjects in Coastal Zone Management

Programs . . . . . . . . . . 0 0 e e e e e e e e e e e 58
5 Mechanisms Identified as Coordination-Implementation Devices
in Coastal Programs . . . . « « « ¢ ¢ 4 v o = & 4 o 4 e o4 e 64
6 Identification of Areas to be Controlled by State or
Territory . & « v v v v v vt e et e e e s e e ey e e - T0
7 U.S. DOT Agency Activities Categorized as Direct and _

Assistance Activities . . . . . . . . . ... ... .00 124

. 8 U.S. DOT Permits Identified for Federal Consistency Review
‘ in the Maryland Coastal Zone Management Program . . . . . . . 138

9  'Potential Interactions Between Selected DOT Operating Elements

and Selected Coastal Management SubJects e e s e s e e e . . 163
10 Coastal Access Subjects Which May Be Pursued Through Ex15t1ng | .
Surface Transportation Programs . . . , N « v 171
11 Federal Consistency Matrix Diagram . . . . . . . . . . . . .. 185

LIST OF FIGURES

Figure

1 Key Intergovermmental Linkages for Federal Assistance
Activities and the Consistency Regulations . . . . . . . . . . 190

-X V=



CHAPTER ONE: FEDEPAL TRANSPORTATION
PROGRAMS AFFECTING THE COASTAL ZONE

1.1 The Department of Transportation

The Department of Transportation (DOT) is a confederation
of powerful agencies established to present a coordinated
federal role in transportation. The Department became oper-
ational in 1967 by combining existing federal transportation
agencies and adding several new ones. Today it includes
the ten agencies and offices identified in Table 1. Several
of these agencies, the Federal Highway Administration (FHWA),
the Federal Aviation Administration (FAA), and the United
States Coast Guard (USCG), have independent histories and
well established state and national constituencies. They,
along with the Federal Railroad Administration (FRA), the
Urban Mass Transportation Administration (UMTA), and the
National Highway Traffic Safety Administration (NHTSA), are
termed Operating Administrations and are viewed as semi-
autonomous functional entitled iupported independently by
their own controlling statutes. Several Operating Adminis-
trations (FHWA, FAA, UMTA) have decentralized field structures
with extensive ties to State transportation agencies; these
ties are important in shaping program interfaces with state
coastal management agencies. The Coast Guard also has decen-
tralized structure, but by the nature of its mission and history
is almost exclusively concerned with the conduct of its own
direct activities with relatively little interaction with
state governments., '

The activities of the Operating Administrations are
coordinated by the Office of the Secretary of Transportation
(0ST), the Department's administrative and policy development
focal point. The Office of the Secretary of Transportation
defines common policy positions which are implemented by
the Operating Administrations through their individual Head-
quarters offices and their field structures. OST also
plays an important role in external relations, developing
and representing the Department's perspective on selected
policy issues to other federal agencies, to Congress, the
public, and through a field structure of its own (the Sec-
retarial Representatives' Offices) to each of the ten federal
regions around the country. The Secretarial Representatives'
(SecReps) positions are an attempt by OST to establish a
Departmental presence in the field in addition to the more
familiar individual modal agencies well known to State and

1PHWA and UMTA are moving toward a merger as the Surface
Transportation ‘Administration. The Surface Administration
Assistance Act of 1978, presenting FHWA and UMTA programs
under a single fold, is evidence of this announced directionm.



local administrators. Table 1 breaks down the DOT into com-
ponent agencies and their major activities.

Table 1: COMPONENTS OF THE DEPARTMENT OF TRANSPORTATION

Funding
Ties to

Administrative ' Primary Field: . State

Unit Designation Activities Structure Agencies
Office of The Office DOTwide Secretarial
Secretary (0ST) policy Representa- No

’ tives (FCG's)
(IPG's)

Agencies Operating in the Landward Coastal Zone
Federal Highway Operating .. Grant-in-aid. : ;
Administration Administra- programs Yes Yes

(FHWA) tion
Federal Avia- Operating Grant-in-aid -
tion Adminis- Administra- programs; Yes Yes
tration (FAA) tion Direct acti-

vities

Federal Operating Grant-in-aid
Railroad Administra- programs; Limited Yes
Administration tion Direct acti-

(FRA) ~vities

~ Urban Mass Operating Grant-in-aid

Transportation Administra- programs; Limited Yes
Administration tion Demonstration

(UMTA) programs
National High- Operating Regulatory
way Traffic Administra- and direct No Limited
Safety tion activities
Administration

(NHTSA)
Materials Office Regulatory and .
Transport administrative No No
Bureau (MTB)
Agencies Affecting Management of Coastal Waters
U.S. Coast Operating Direct activi- :
Guard (CG) Administra- ties; regula- Yes Limited
tion tory programs '

St. Lawrence Operating Direct activi- No No
Seaway Administra- ties
Corporation - tion :
Office of office ~ Regulatory No No
Deepwater activities -
Ports




‘The component agencies and offices of the Department of
Transportation are categorized in Table 1 according to 'their
major activities (e.g. direct activities, assistance activities,
or regulatory activities) and the extent of funding ties to
State transportation agencies. In instances where federal
agencies do operate through decentralized field offices and
do fund State agencies, relationships with State coastal manage-
ment programs will be procedurally and substantially different
than in cases where federal programs are centrally administered.

The DOT agencies involved in. the placement and operation
of transportation facilities in the landward coastal zone
include the Federal Highway Administration, the Federal Aviation
Administration, the Urban Mass Transportation Administration,
the Federal Railroad Administration, the National Highway
Traffic Safety Administration, and the Materials Transport
Bureau. The first four agencies operate extensive grant-in-aid
programs to states and to local public agencies funding the
planning, development, and operation of major transportation
facilities. These agencies administer programs spending more
than $13 billion per year throughout the country. It is difficult
to accurately estimate federal transportation funds expended
within defined coastal zone boundaries, but Woodward's estimate
that 50% of the nation's population lives within fifty miles of
the seacoast,? suggests that a considerable portion of the total
expenditure probably finds its way into coastal zone areas.
DOT programs probably are the largest source of development
shaping federal investment affecting coastal areas.

Many of the major grant-in-aid programs of thée Operating
Administration have funded the establishment and operations of
State transportation agencies in the different modes (air,
highway, rail, mass transit) and increasingly the development
of State Departments of Transportation. Modeled on the federal
example, these State Departments integrate transportation
planning at the State level. These State counterpart agencies,
as well as localities and local regional transportation
entities, are enabled through the federal programs to act as
policy development centers for their own transportation pro-
grams. Federal transportation funding is paced and oriented
to the projects initiated and prioritized by local and '
State agencies so long as those agencies stay within. the
mandateés established by the DOT agency administering the
enabling statute. Thus, under grant-in-aid program practices
there is an existing extensive network of intergovernmental
relations predicated on federal funding, subject to

ZJ. M. Woodward, "Population Shifts Toward the Sea,"
quoted in Designing Coastal Management Agencies; Problems
in Allocating Coastal Resources, by Warren, Moss, Bish, G Craine,
Los Angeles: University of Southern California Press, 1972,
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certain priorities and constraints and to local and State
initiatives suggested by the coastal zone management (CZIM)
program. With respect to federal agencies which administer
grant-in-aid programs, the challenge to the CIM program is
to devise mechanisms for incorporating special CZM. concerns
within an existing intergovernmental process,

The same Operating Administrations overseeing the major
federal assistance programs (FHWA, FAA, FRA, UMTA) also con-
duct direct activities, that is, operations in which they
spend federal funds to achieve specific program outputs with-
out passing implementation activities to another governmental
or private agency. In general, the indicated (Table 2) agencies'
direct activities are not conducted on a scale commensurate
with their assistance program activities. Yet their direct
activities may have significant effects upon a coastal zone
area. The Federal Highway Administration for example constructs
access and circulation roads to federal lands, Because such
road projects would not be constructed by a State Highway
Department the coastal agency would have to interact directly
with FHWA in its review process. Different procedures need
to be invoked when a coastal agency reviews the direct
activities of DOT agencies than when it reviews projects
funded through the grant-in-aid programs. The Federal Aviation
Administration, the Urban Mass Transportation Administration,
and the Federal Railroad Administration all have .such direct
programs requiring direct interactions with State coastal
management agencies.

The National Highway Safety Administration, though it
administers some grant-in-aid funds, operates primarily through
direct programs and through regulatory programs. The Materials
Transport Bureau predominantly sets and monitors federal regu-
lations relating to safety in pipeline operations and other
forms of materials transportation.

DOT agencies with programs affecting the management of
coastal waters include the U.S. Coast Guard, the St. Lawrence
Seaway Corporation, the Office of Deepwater Ports and to a
limited extent, the Materials Transport Bureau. Of these
agencies, the Coast Guard holds by far the most extensive
mandate and carries the greatest potential for interaction
with State CIM programs. The Coast Guard has a relatively
minor grant-in-aid program transferring information on boating
safety, but this program aside, DOT agency activities in
coastal waters are essentially direct and regulatory activities
implementing statutory mandates established by Congress.

Coastal management agencies have in their Program



Documents indicated considerable .interest in the Coast Guard's
activities in environmental management and in providing aids

to navigation in coastal waters. The Coast Guard has, since

the passage of the Coastal Zone Management Act (1972), become
_increasingly involved in intergovernmental relations, prin-
cipally by establishing liaison relationshps to State CIM
programs and to other state environmental agencies. Particular
Coast Guard responsibilities of interest to State CIM agencies
include o0il spill prevention and clearn-up procedures, hazardous
cargo inspection, discharges from recreational boating operations,
Coast..Guard permits for the construction of bridges over
navigable waters, and agency responsibilities for controlling
navigation in enclosed waters.

The Office of Deepwater Ports is restricted in its oper-
ations to consider only offshore deepwater port proposals,
inshore ports are excluded from its purview. Only a very few
deepwater ports have been seriously proposed (Texas, Louisiana,
and much more speculatively, off Delaware Ray on the East
Coast and off southern California on the West Coast) and only
one is currently being developed in Texas. The activities of the
Office of Deepwater Ports and of the St, Lawrence Seaway
Corporation (becuase it is an operating and existing facility
with quasi-public status complicated by international consi-
derations) are not reviewed in detail in this report.

1.2 DOT Programs in the Landward Coastal Zone

Federal transportation agencies exert enormous influence
on land and water development patterns and uses in the coastal
zone. This section describes the programmatic bases of
these impacts: the grant-in-aid programs funding the place-
ment of transportation facilities, the direct activities of DOT
agencies in the coastal zone, and the planning and environmental
review functions of DOT agencies. The discussion is segmented
in terms of the landward coastal zone and coastal waters
management, a functional demarcation not currently in DOT's
organization structure but one which becomes an increasingly
reasonable policy recommendation as ev1denced by the analyses
in this report.

The following discussion reviews the major statutes and
regulations governing the activities of the federal trans-
portation agencies in the landward coastal zone. In particular,
programs of the Federal Highway Administration, the Federal
Aviation Administration, the Federal Railroad Admlnlstratlon
and the Urban Mass Transportation Administration, which are
seen to affect the landward coastal zone significantly, are
reviewed. The major grant-in-aid programs of the Operating
Administrations are considered first; the discussion is then
divided into a review of the substantive programs themselves



and a review of their mandated planning elements (Sections
1.2.5, 1.2.6) and. mandated environmental review processes
(Section 1.2.7). These planning. and environmental requirements
provide the working context for the interaction of State coastal
management programs with federally assisted transportation -
projects and so are crucial elements to an understanding of
interactions between DOT and CIM.

1.2.1 Grant-in-aid Prdgrams; The Federal Highway Administration.

The Federal-aid Highway Program (FAHP) is a series of inter-
related categorical programs that provide funding to State and
local governmental agencies for highways and highway related
transportation projects. The federal share of the cost of a
project varies by individual programs; most programs are funded
by 70 to 80 percent federal monies,

Operationally, the FAHP functions as a reimbursement pro-
gram. State or local funds are used to initiate a project, and
reimbursement is made upon the submission of progress vouchers
for costs incurred in accerdance with the applicable laws and
regulations. Individual projects are identified yearly in a
State Federal Aid Program (FAP). In urbanized areas these pro-
jects also appear as first-year elements in five-year Transpor-
tdation Improvement Programs (TIP) prepared by the regional
Metropolitan Planning Organization (MPN). The annual State FAP.
is prepared in accordance with the Federal-aid Highway Progranm
Manual, and individual projects are developed in accordance with
the State's Action Plan process, including the preparation of
Environmental Assessment and/or Impact Statements.

The Federal-aid Highway Program contains procedures for
project development which can be used to address. coastal
concerns. Existing Federal-aid programs can be applied to
traditienal highway development activities in coastal areas
and new programs can be developed under a well established
congressional procedure to address situations unique to a
coastal setting.

There are over thirty individual program areas that
together comprise the Federal-aid Highway Program. Each of
these program areas are separately authorized by legislation and
have stated purposes, eligible activities, special provisions,
and limitations. These programs address a broad range of
functional, geographic, and operational areas. The discussion
below offers some brief comments on the identification of the
varous Federal-aid Systems.



The annual State Federal-aid Programs are the vehicles for
the expenditure of billions of dollars in Federal highway funds.
These programs are grouped within several major categories or
types of projects, including: Interstate, Consolidated
Primary, Urban System, Rural Prlmary, Rural Secondary, Safety
Programs, and Miscellaneous Programs. These divisions are
used both for administrative and programmatic reasons. Some
of these same terms, Interstate, Primary, Secondary, and Urban,
are those which are used to describe specific systems of highways.
Following programmatic requirements, the States in conjunction
with MPO's and local agencies identify specific segments of
roadway that together form the aforementioned systems. Thus, in-
each state there is, for example, a defined Urban System
consisting of particular, integrated, road segments (and a
Prlmary System, etc.). These systems have been the prlme
recipients of Federal-aid Highway funds. The newer FAHP's ~
have allowed for funds to be spent on highways, and at locations,
that are not a direct part of a State defined Federal-aid system.
In general, however, a project is not .eligible for funds unless
it is on one of the Federal-aid highway systems. The routes
selected by the states and local government units are subject
to approval by the federal government. '

Within the Federal-aid Highway legislation and funded
through the above described programs are specific elements
that can be used to assist CIM programs. The following are
the principal sections of Title 23 United States Code under
"Highways" that have the potential to assist in Coastal Zone
Management programs under existing authorizations

Chapter 1, Federal aid nghways--Sectlon 135, entitled,
"Traffic Operatlons Improvement Programs," dlscusses prOJects
which can be approved for improvements on any public road which
will directly facilitate and control traffic on any of the
federal-aid systems. Federal-aid highways in the coastal zone
can utilize this provision.

Section 137, "Fringe and Corridor Parking Facilities"
establishes provisions for the construction and operation of
parking facilities and their associated access and operational
elements. The parking facilities are to be located and designed
in conjunction with public transportation facilities; they should
be located in. urban areas and be realted to the. Federal-aid
Urban System.

The provisions of Section 137 apply to urban areas. Urban
coastal areas that can be served by park-and-ride operations
may utilize this section. (Similar provision for roads



not on fhe Federal-aid Urban ‘Syatem are made in-Section 142.)

Section 142, "Public Transportatlon,‘ lists projects that
serve bus and other public transportation passengers on all
Federal-aid systems which can be approved. These projects
can inelude parking facilities, bus passenger loading areas
and facilities (including shelters), traffic control devices,

and exclusive or preferential bus lanes.

Provisions of this section are potentially applicable
to heavily populated, or visited, coastal areas--particularly
those located near urban centers. Recent coastal access
projects (demonstration, and those of the National Park
Service) have identified the potential for park-and-ride
‘type services, especially for beach access.

Chapter 2, Other Highways--This chapter makes provisions
for projects and improvements on several categories of special
purpose highways, roads and transportation facilities. The
sections describing direct FHWA activities such as roads
constructed by FHWA, as identified in Section 1.2.8 below.

Section 217, "Bicycle Transportation and Pedestrian
Walkways' describes eligible projects on all Federal-aid systems,
providing bicycle lanes or paths, pedestrian walkways and
their associated facilities (e.g., parking, shelter, traffic
control) in highway rights-of-way.

Given the recreational purposes of much of the travel to,
and within the coastal zone, this section is particularly rele-
vant to coastal access planning and CIM, Much of the potential
of Section 217 lies with the working definitions of the terms
'on or in conjunction with highway rights-of-way' and 'located
and designed pursuant to an overall plan.' Within the coastal
zone, particularly near water edges, a system of bicycle and
pedestrian facilities and that support and are integrated with,
rather than parallel or duplicate, automobile routes is needed.
Non-automotive access is indicated to points or areas of the CZ,
and these access facilities might be considered as part of the
Federal-aid system.

Section 219, "Safer Off-System Roads," provides for the
improvement of toll-free public roads that are not on any
Federal-aid system. The improvements, including construction
and reconstruction, must be primarily justified on the basis
of safety. Roads in coastal areas that meet the functional
requirements of this section may take advantage of this section.

Chapter 3,‘Genera1 Provisions--Section 319, "Landscaping




and Scenic Enhancement," establishes as part of the construction
of Federal-aid highways the costsof landscaping and roadside
development, A broad range of specific facilities and improve-
ments are permitted including rest and recreation areas and
improvements necessary to enhance, restore, or preserve the.
scenic beauty of highways and areas adjacent to them.

Many highway projects in the coastal zone can utilize this
provision; in fact, in many locations the cost of these facilities
and scenic improvements can become a major portion of the
project if they can be shown to be 'reasonably necessary to
accommodate the traveling public.' The term 'reasonably
necessary' can conceivably be defined as a function of the
nature, purpose, and location of the highway as a coastal zone.

Additional Federal-aid highway programs that appear good
candidates for inclusion in a coastal zone oriented hlghway
implementation and operation plan are:

1. Carpool/Vanpool (PL 93-239, Section 3, Paragraph a,
Title 23, CFR Section 656)]. While these funds are not avail-
able for operating subsidies, they can be used to encourage
ride-sharing and the development of a ride-sharing system for
activities that may Be uniquely applicable to the coastal
zones (e.g., recreational trips).

2, Special Bridge Replacement (PL 91-605, Section 204,
Title 23, U.S.C., Section 144, Title 23, CFR Part 650D) .
Reimbursements are provided for the replacement of bridges
located on one of the Federal-aid highway systems.

3. Outdooe Advertising Control (PL 89-285, Section 101
Title 23, U.S.C. Section 131, Title 42, U,S.C, Sect10n»4651
Title 23, CFR Sections 750.101 - 750.308)., These programs
provide funds to assist in improving the visual environment
of highways in the Federal-aid systems. -

4. Emergency Relief (Title 23, U.S.C. Section 125 and
120(f)). This program may be accessed to restore or reconstruct
roads and bridges located in the Federal-aid systems when
extraordinary natural disasters camnse major damage.

While it is quite likely that the existing major Federal-
aid Highway Programs--Interstate, Primary, and Secondary -
Systems3--will be utilized within coastal areas, a State may
conceivably initiate the process to establish a new Federal-aid

3Interstate (Title 23, U. Sﬂc;, Sections iOl(b), 103 (e),
104(b) (5), and 120(c); Rural Primary, Priority, Frimary,
Urban Extension (Tltle 23, U,8,C, 103(B), 135 and 147);



program specifically designed to service coastal access issues,
That is, should local and State coastal and highway agencies
agree, federal approval may be granted for a comprehensive set
of highway projects and improvements prepared as part of a
coordlnated coastal area hlghway plan.

1.2.2 Grant- in-aid Programs: -Urban Mass Transportation
Administration ‘

The Urban Mass Transportation Administration (UMTA)
administers the extensive federal commitment to mass transpor-
tation. Federal assistance, to 80% of net project cost is
available under grant-in-aid programs to qualifying public
~agencies serving urban areas and private mass transit operators
may receive funding through contractual arrangements with the
designated publlc agency. Grants are available for planning,
design, engineering studies, for land acquisition and ‘con-
struction, and for system operations.

UMTA program objectives prioritize projects serving intra-
urban commuter services and services which increase ‘the
mobility of the relatively immobile. While the primary objec-
tive is to provide efficient commuter service, projects may
have secondary objectives, e.g., providing recreational access
for large population groups. For example, buses purchased -
under a commuter service program could be used to provide
access to recreational facilities in off-peak hours; federal
assistance operating funds might be employed for such off-
peak service. A locality seeking to establish such a program
- would first demonstrate the need for a commuter service which
would be the real justification for the allocation of federal
-funds. (Under current policy exclusive use of buses for coastal
access programs would probably not be supported by UMTA.)

UMTA grant in-aid programs include Technical Study Grants

- to local public agencies for planning mass transportation

systems (see "Urban Transportation Planning," Section 1.2,6);
Dlscretlonary Capital Improvement Grants to State and local
agencies for land acquisition and for construction and modern-
‘ization of transit facilities; Formula Assistance Grants to
improve and continue mass transportation services; and Capital

'.Urban (Tltle 23 U S.C., Sections 103(d) (1), 104(b)(6), 105(d), '
T20(a), 135, 137, and 142. Title 23, CFR Parts 450, 4708, - :
473A, and 6SSA), Secondary Road (T1t1e 23, U.S.C. Sectlon 117
-~ (£f); Public. Lands H1 hwa’ s (Title 23, U. S.C. Section 209,
Title 73, Bikeways and Pedestrian Walkways
(PL.93- 87 Sectlon 124b, Tlfie 23, U.S.C., Section 217,
Title 23 CFR Part 652), Economic Growth Center Highwazg 1
. (Title 23, U.S.C., Section 143, Title 23, CFR, Section 490A);
Off System Roads (Title 23, U. S.C., Sections 219, and 101(e).
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and Operating Assistance Grants to nonurban areas. ~Additional
funding for mass transit, apart from the above programs, is
available through the Federal Aid Highway Act of 1973, as
amended, establishing the Federal-aid Urban System (FAUS)

and Interstate Highway Transfers programs. These hlghway
programs are briefly descr1bed in the prev1ous section.

Basic UMTA grant-in- ald programs include the Capltal
Improvement Grant and Loan Program, as amended in the Surface
Transportation Act of 1978, Section 302; and the Capital and =\
Operating Assistance Formula Grant program. The first program
assists State and local governments and their agencies in o
funancing mass transit system equipment, construction or reno--
vation, and land acquisition. Funding is provided for the
construction of new fixed guideway systems and for the intro-
duction into public transportation. of new technology and
which will improve interfaces with other modes such as walkways,
open space, facilities and equipment for intermodal transfer, -
and transit malls (see 90 U.S.C, 1602 as amended).

Capital and Operating Assistance Formula Grants provide
additional assistance to public transit .operators. Funds for
financing capital outlays (e.g., buses, ferries) and operating
expenses are allocated on a formula basis which takes into
consideration population and density factors. The grants can
provide up to 50% of operating expenses incurred in providing
transit services, and up to 80% of the cost of capital projects
(49 U.5.C. 1604). _

Another grant-in-aid program provides funding to States for
mass transportation projects  in nonurban areas, that is, areas
with populations below 50,000 (49 U.S. C. 1603) (c)). The Surface
Transportation Assistance Act (1978) authorizes funds to non-
urban areas for operating assistance. These grants are allo-
cated on a formula basis to States which are then responsible
for allotting funds to rural areas or small cities., The funds
are allotted to the States since small urban areas do not have
the resources to reform the necessary technical sutdies.

These grants are used primarily for purchasing buses, shelters
and special equipment needs; the program might. well be suitable
for certain mass transit pro;ects in non-urban coastal zone areas.

Proposed cap1ta1 projects are measured aga1nst UMTA obJectxves
and are given a priority rating. UMTA's ‘immediate objectives
(i.e., the alleviation of traffic congestion through increased
" mass transportation ridership, the improvement of services to pro-

vide greater mobility to those dependent upon '‘mass transit, and the
use of transportation as a positive force in achieving desired
development patterns and environmental conditions in urban areas).
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Priorities for determination of capital grants vary according

to the size of the urban area. For small cities the major
emphasis is on the provision and maintenance of transportation
service to insure the mobility of those dependent upon mass
transit. Larger urban areas are to concentrate on all of the:
above criteria so that the quality of urban life can be improved
by the proposed transportation project.

There are certain statutory requirements which must be met
before a grant is approved. Two of these requirements, the
development of a continuing, cooperative, and comprehensive
transportation process and the analysis of the environmental
impact of the project, will be addressed in section 1.2.6 below.

1.2.3 Grant-in-aid Programs: Federal Railroad Administration

The major Federal Railroad Administration (FRA) grant-in-
aid program to States is described in Section 5 of the
Department of Transportation Act as amended. The

program provides financlal assistance to States

for planning rail services, for continuing operating sub-
sidies, and for other financial services to rail lines. States
may directly purchase and operate lines which are at or near
abandonment, or may, under the guidance of a State Rail

Plan, pass through funding to railroads to enable the rail-
roads themselves to operate and make improvements.

The federal assistance funds are, except for planning
funds, limited to assisting rail freight
lines (not passenger service lines) and to those lines through-
out the state which are not among the few high density lines.4
The program is designed to provide assistance to the rail lines
in need of direct financial support to maintain freight service
functions and to continue to service areas where they are
essential to the local economy. Under an interesting subsection,
program assistance funds may be used to cover the cost of
reducing the costs of lost rail service if it is determined that

such services can be provided In a manner less expensive than
continuing rail service.5 :

The program has four major purposes. These include
federal assistance to cover: (a) the cost of rail service
continuation, (b) the cost of purchasing a line of a railroad or

4Assistance to railroads with high density lines is
entitled under Title 5 of the 4R Act and is not a grant-in-aid

program. It is a loan quarantee and preference share program from
the FRA to rallroads, and 1s discussed under the section "Direct
Federal Activities" in this chapter. ‘ :

5
DOT Act (49 USC 1654f-p) Section 5(f)(4).
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other rail propertles to maintain existing service or to provide
for future rail serv1ce, (c) the cost of relabilitating rail
properties to permit adequate and efficient rail fr81ght
serv1ce, and (d) the cost of operating the rail service
assistance program, 1nc1ud1ng costs of developing a state

rail plan.

These program purposes, as specified in the 4R statutes
and in the applicable regulations may be relevant to CIM
programs, where, within the coastal zone boundaries, rail
freight services are or may be phased out. or where they need
operating subsidies to maintain existing services. For
example, Section 805 of the 4R Act (amending Section 402.of the
3R Act, "Rail Service Continuation Assistance') states. that
grant-in-aid funds may be used to pay for
the ". . . acquisition of modernization of rail propertles
including the preservation of rights-of-way for future rail
service., the construction or improvement of facilities neces-
~sary to accommodate the transportation of freight previously
moved by rail service. . . ." (4R Act, Section 805). Under
these authorities the FRA has, for example, funded the rehabil-
itation and the construction of rail barges and tugboats
designed to move rail cars in coastal transshlpments. It is
- possible for grant-in-aid funds under this Title to be used
for purposes like the redevelopment of intermodal frelght
facilities in port areas, and as mentioned, for operating
assistance to lines which are marginally successful but which
are essential to an area's economic well being.

Section 809 of the 4R Act sets up a mechanism for the
conversion of abandoned railroad rights-of-way to recreational
and conservation uses. The Secretary of the Interior is
directed in this section of the Act to provide financial and
technical assistance to local, State, and federal agencies
for programs involving the conversion of rights-of-way.
Assistance in the form of grants to such agencies to
acquire and develop such rights of way are authorized. The
federal share of the costs of right-of-way conversions is up to
90% of the costs of planning, acquisition, and development of
the right-of-way for recreational .and conservation uses.

For the main body of the FRA grant-in-aid program of
assistance to States for their own rail activities or as
passthroughs to needy railroads under an approved State Rail
plan, the federal share is limited to 80% of allowable costs
for the first year of the amended program (1979), and 70% for
each of the next two years. The State share may consist of
noncash contributions.
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1.2.4 Grantrih#aivarograms " The Federal Av1at10n Admlnlstratlon

Under a series of statutes,6 the Federal Av1at1on Adminis-

~ tration (FAA) administers a large grant-in-aid program for the

development of public airports. Federal involvement in airport
development stems from findings of the national interest .in the
development of a national airport system. The FAA under the
1970 Airport and Airways Development Act7 was directed to pre--
pare and update as needed a National Airport System Plan
identifying the type and estimated cost of airport developnpent
required to mget civil, defense, and postal service needs.

The Airport Development Aid Program (ADAP) funds up to
80% of the costs of eligible projects. Two grant-in-aid pro-
grams to States (or local public agencies) were established:
a program for planning grants (Section 1.2. 5) and a program
providing federal assistance for the development of public air-
ports. Development projects are initiated by State or local
sponsors (a sponsor must be a public agency), and the airport:
at which the development is proposed must be reflected in the
national airport system plan as to demonstrated need. The
. current program of airport development is enabled until 1980;
Congress may of course continue the program past that year.

Federal grants can be made for construction, improving or
repairing. a public airport or portion thereof consisting of:
(1) land acquisition, (2) site preparation, (3) construction,
alteration and repair of runways, taxiways, aprons, and roads
within airport boundaries, (4) construction and installation
of lighting utilities, navigational aids and certain offsite
work, (5) safety equipment required for certification of the
airport facility, (6) security equipment required of the sponsor
by the Secretary of Transportation by rule or regulation for
the safety and security of persons and property on the airport,
(7) snow removal equipment, (8) noise suppressing equipment,
construction of physical barrlers, land and land acquisition
for noise compatibility, and (9) terminal development Grants
may not be made for the construction of hangers, parking areas
for automobiles, or for buildings not related to the safety
of persons on the airport. Since its inauguration in 1970
the ADAP program has stimulated the construction of approximately
100 new airports and has enabled significant improvements to be
made to more than 1000 other airports. These improvements most
often involve expanding airport: capac1ty by providing new
runways and taxiways.

6Federal Airports Act of 1946; FAA Act of 1958; Airport
and Airways Development Act of 1970, as amended, - ‘

749 U.S.C. 1710.

840 U.s.C. 1713.
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1. 2 5 State and Substate (Nonurban) Plannlng Pequlrements of
the Grant-in-aid Programs

Eathlof the méjor-grant-in—aid programs contains formal

regulations providing guidance ‘for implementation and .project.
plannlnc activities by State transportation agenCies. . Besides
plannlng, ‘ADAP requlres environmental reviews and document
preparation, extensive 1ntercovernmental coordination and
signoffs, and public part1C1pat10n procedures From the per-
spective of the federal transportation agencies. (not necessarily
shared by state CZMfagencies)vthese(existing planning, environ-
mental, and coordination procedures are quite sufficient to
inclu-e coastal zone management initiatives within their fold.

In the Federal Highway Administration, the Federal Railroad
Administration and the Federal AV1at10n Administration programs
in particular, the planning processes-are de51gned to incorporate
inputs from substate regional planning agencies. FHWA and FAA
planning regulations are quite detailed and contain significant
references on»combining views of localities, regional agencies,
and other interest groups in the planning process. Essentially,
these requirements are attempts at routinizing conflict reso-
lution procedures using planning procedures as a staged vehicle
for project evolution. They work well where conflict is insig-
nificant; they cover all the bases and structure levels of project
detail so that project development may proceed in an orderly
fashion, - :

In many instances state coastal management agency inter-
actions with DOT grant-in-aid programs will fall under the
program planning procedures described in this and the following
two sections. Statewide and nonurban regional planning elements
are presented below for FHWA, FRA, and the FAA, The next section
(1.2.6) reviews the urban transportation-planning process.  The
following section (1.2.7) briefly examines the environméntal
regulations mandated by the grant-in-aid programs. Officially,
Coastal Zone Manageément is seen as an "environmental" program
“by Operating Administration field offices and is orocedurally
treated under the provisions of the NEPA process. -

(a) Statewide Planning: -Federal Highway Administration.
The Federal Highway Administration requires each State to submit
anpually a Federal-aid Program (FAP) listing all projects proposed
for fedzral funding. The annual State FAP is prepared in accerd-
ance with the Federal-aid Highway Program Manual, and the indivi-
dual projects are developed in accordance with the State's Action
Plun process, including the preparation of Environmental Assess-
ment and/or Impact Statements. In urbanized areas these projects
also appear as first year elements in five-year Transportation
Improvement Programs prepared by the regional Metropolitan
Planning Organization.

As a condition of receipt of Federal Capital or Operating
Assistance, urbanized areas must have a continuing, cooperative,
and comprehensive transportation planning process that results
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in plans and programs consistent with the comprehensively
~planned development of the area (23 U.S.C, 134 and 48 U.S.C.
1607).

Each State Highway Agency must prepare an Action Plan to’
assure that adequate consideration is given to the potential
social, economic, and environmental effects of proposed highway
projects, and that decisions made on such projects reflect the
best overall public interest. The Action Plan also presents
the basic project development procedure used  for Federal-aid
Highways. As such it is a primary access point for information
on the procedures of a specific State and an identification
source for the specific offices, bureaus, departments, and
agencies responsible for particular work tasks and decisions.

Inputs’ can be made to, and formal access had to a highway
project development process at several points. Public hearings
- are scheduled at various stages in the development of each par-
ticular project, and both formal and informal meetings are ,
scheduled with public officials or interested organizations or
groups. The A-95 review procedure, designed to promote the
maximum coordination of federal and federally assisted programs
" and projects with each other and with State, arecawide, and
local plans -and programs, is also employed, Operationally,
A-95 works through State and areawide clearinghouses that-
administer the process. Affected and interested agencies can
participate in the A-95 process.? The magnitude and complexity
of a particular project determines whether or not all, or only
some, of the AP process steps are applicable. All projects,
in order to receive federal assistance, must eventually appear
'as a line item on the State's annual FAP. :

Review and evaluation tasks are prescribed in both the
Action Plan (AP) and in the Highway Program Materials (HPM).
Typlcally more projects exist than funds are available for and
a prioritization and selection mechanism must be employed to
develop the annual FAP. Specific review and approval points
are designated by both the AP and the HPM.10

‘Environmental Assessments, Negative Declarations, Draft
and Final Impact Statements are alla formal part of the AP
and HMP. The AP identifies the specific stages or steps where
these documents are developed, presented and reviewed. The

ez interests and concerns may be expressed both through
the A-95. process as projects and State programs develop, and
as primary inputs to the continuing planning processes adminis-
tered by the State Transportation Agency and MPO.

10CZ agencies and interests may address the review cri-
teria and their relative weights when ana1y21ng the Federal-aid
Highway Programs from their particular viewpoint.
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particular offices responsible for the different tasks in the
development of the documents are cited or identified. Specific
data needs, and categorical contents of the documents stated,
and interagency contacts are speficied. The FAHPM states that
the documents should be prepared by the highway agency receiving
federal assistance, in consultation with the FHWA, and that -
‘FHWA review, and receive comments on the document. '

(b) Statewide Planning: Federal Rail Administration.

To be eligible for rail service assistance under section 5.
of the DOT Act, a State must establish a State Rall Plan

(b9 CFR 266.15(a)). "The State Rail Pl :
be based on a comprehensive,»coordinateanaﬁd'cén%?%%%ng planning

process for all transportation services in the State. The Plan

. shall be developed with opportunity for participation by those
public and private agencies interested in rail activity in the
State and adjacent States where appropriate. Procedures shall

be established to provide an opportunity for a public hearing

on the contents of the Plan prior to final adoption of the

Plan. . . . Also as part of the planning process, the designating
State agency shall establish procedures whereby local and regional
governmental bodies may review and comment on appropriate elements
of the State Rail Plan. Provisions shall also be made for updating,
‘revising, and amending the State Rail Plan" (49 CFR 266.15(a)).

, The State Rail Plan shall contain an identification of the
following types of rail service: rail lines which are eligible
for assistance under section 5(k) of the DOT Act, projects for
which the State plans to apply for rail service continuation
assistance, and lines of railroads which may be subject to
abandonment (49 CFR 266.15(c)(3)). In addition, "The relative
economic, social, environmental, and energy costs and benefits
involved in the use of alternate rail services or alternate
modes, including costs resulting from lost jobs, energy
shortages, and the degradation of the environment" with regard
to the previously stated lines or projects should be contained
on the State Rail Plan (49 CFR 266.15(c) (4) (vi)].

In accordance with A-95 Clearinghouse Procedures,at the
time the State Rail Plan is submitted, a certification shall be
submitted that the Governor or the appropriate agency for
planning coordination has been given 45 days to comment on the
State Rail Plan. The submittal shall include the comments
received or a statement that no comments were received (49 CFR
266.15(e)). The State Rail Plan should be updated at least
annually (49 CFR 266.15(g)). '

_ All applications for rail service assistancé:shohld be con-
sistent with the State Rail Plan and the program of projects.
Applications for assistance should be submitted only "for those
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projects related to eligible services, lines of railroad, or
improvements specifically identified 1n the current State Rail
Plan. . ." (49 CFR 266. 19(b)).

(c) Federal AV1at10n Administration.--The Federal Av1at10n
Administration's major grant-in-aid programs for airport’
development include federal grants 'to be awarded for promotion
of effective location and development of airports and the
development of an adequate national airport.system plan "49 U.S.C.
1713[3? The U.S. will finance 2/3 of the cost incurred in
the accompllshment of an eligible planning project (14 CFR
152.139(a)). Eligible planning projects are of two types:

Airport Master Planning Projects and revisions (for planning
agencies) and Airport Systems Planning Projects (for public
agencies). Airport master planning is by statutory definition,
"the development for planning purposes of information and
guidance to determine the extent, type and nature of development
needed at a specific airport. 1t may include .. . . the potential
use and development of land surrounding an actual or potential
airport site. . ." (49 U.S.C, 1711(5)). Airport system planning
by statutory definition is ''the development for planning purposes
of information and guidance to determine the extent, type,
nature, location, and timing of airport development needed in a
specific area to establish a viable and balanced syatem of

- public airports" (49 CFR 1711(6)).

Eligible projects must, in the application process, provide
evidence of coordination with other agencies and the appropriate
state and areawide clearinghouses as required by OMB Circular
A-95 (14 CFR 152.123(b)). A sponsor (public agencies applying
for grants) must be a designated planning agency authorized '
by the laws of the State to "engage in areawide planning for
the area in which the assistance under this subpart is to be
used" (14 CFR 152). : :

Eligible Airport Master Planning Projects must be in a
location that is included in the current National Airport System
Plan 'and can only involve items llsted in 14 CFR 152.129(c) (1)
through (18)). Among those items are included environmental
impact studies and site selection.

Eligible Airport System Plannlng Projects can only include
items listed in 14 CFR 152.131. That 1ist includes ''(2] ‘general
analysis of land use and ground transportation planning, and
environmental considerations™ (14 CFR 152.131(b)(2)).

The urban transportation planning process is based on the
established metropolitan planning and decision structure, the
Metropolltan Planning Organization (MPO). Urban-regional in
scope, MPO's are functional entities cutting across local
government jurisdictions. They were first established in FHWA
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statutes and Department of Housing and Urban Development (HUD)
statutes and function as federally mandated entities. . They

are not very popular in many areas because they are seen as
nonlocal creations forcing not always voluntary interactions
among localities. In any event MPO's are a firmly established
concept and must perform certain duties before federal grant in-
aid funds may . flow to urban areas. :

MPO's address mu1t1moda1 (highway, tran51t, other modes) _
transportation concerns and are meant to integrate DOT programs
with HUD sponsored planning and community development programs,
and with the requirements of the 1977 Clean Air Act Amendment
relating to transportatlon fac111ty development and urban air
quality. ‘ , :

Because. MPO's are composed of local elected off1c1a15
and maintain planning staffs working on metropolitan scale
projects, it seems very reasonable to propose that CIM concerns
within metropolitan areas could be decentralized from state
coastal agencies to the MPO level. Certainly this action would
allow the better integration of urban transportation and com-
munity development programs with CZM concerns.

In the urban transportation planning process, the MPO
working in cooperation with the State and operators of pub-
licly owned mass transportation services is responsible for
developing the required transportation plans (23 CFR 450.112).

One of the programs required in the planning process is
the Unified Work Program (UWP). The UWP describes transpor-
tation related planning activities which are expected to be
undertaken in a one-to-two year period. Work to beé undertaken
with planning assistance provided by the UMT Act (40 U.S.C.
1607) and the Federal-aid Highway Act (23 U,S.C, 104(f)) is
documented (23 CFR 450.114). The MPO, through the UWP, sub-
mits requests for funding under the FHWA and UMTA Program areas
of Federal Highway Planning, Research and Development, Federal
Aid Metropolitan Planning, and UMTA Planning Assistance Grants.
Endorsements for the projects are contained in the UWP, where
the MPO is the areawide clearinghouse. If the MPO is not the
areawide clearinghouse, the UWP must be submitted to the
appropriate clearinghouse: for review and comment. ' In either
case, the UWP must be submitted to the State clearlnghouse
for review (23 CFR 420.306(c)(1)).

Five-year Transportation Improvement Programs (TIP) are
developed in accordance with Subparts A and C of Part 450 of
Title 23 of the Code of Federal Regulations and Subparts A
and B of Part 613 of Title 49. They include a staged, multi-

y -ar program including an Annual:Element (AE) consistent with
the region's policy objectives, the long range plans that have
been adopted and the Transportation Systems Management (TSM)
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Element. Proposed capital grant projects submitted for fund-
ing under the Federal-aid Highway Program-are also placed on
the annual State FAP. The TIP is developed and updated
annually by the MPO in cooperation with State and local
officials, authorized recipients of capital grants, regional
and local ransit operators and affected transportation and
planning agencies (23 CFR 450.306). The TIP/AE is submitted-

to the Governor and the Urban Mass Transportation Administrator
and through the State to the Federal Highway Admlnlstrator

(23 CFR 450.316).

In urbanized areas where the MPO serves as the areawide
clearinghouse, endorsement of the TIP/AE meets the A-95
clearinghouse review requirements for the projects contained
in the AE. If the MPO is not the areawide clearinghouse, then
the AE is submitted to the appropriate clearinghouse for
review and comment. In either case, the AE is furnished to
the State clearinghouse for review and comment. In nonurban
areas, the State highway agency provides the appropriate
areawide and State clearinghouses tke opportunity to review
and comment on the Statewide 105 Program of Projects.
Applicants for UMTA Assistance are also furnished to State
and areawide clearinghouse for review (23 CFR 420.306(b)).

The Transportation System Management element is a pro-
gram which meets the more immediate needs of the urbanized
~area through efficient use of the existing transportation
facilities and by providing for the efficient movement of
peopple. In addition, improvements which can be made to the
existing transportation system, which do not require new trans-
portation facilities or major changes to existing ones, are iden-
tified (23 CFR 450.116). Urban Mass Transportation Administration
programs also move through the MPO's planning process, the UWP,
TSM element, and the TIP with an annual element presented.

Program approval of capital projects is granted only when
the UMT Administrator determines that the TIP/AE conforms to
the requirements established under 23 CFR 450 Subpart C, and
that the area is under planning certification.

Additional criteria are establisHed under 49 CFR 613 which
states that program approval is granted only when the urban
area's transportation plan Has a Transportation System Manage-
ment element and the Transportation Improvement Program contains
projects drawn from the TSM element. There also must be evidence
that implementation of previously funded projects has made
reasonable progress (49 CFR 613.202).

The needs of the elderly and handlcapped must be considered
in the urban planning process. and the annual element of the
TIP should contain provisions which benefit this group (49 CFR
613.204).
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The UMT Administrator consideré'ény-comments submitted
by the governor within 30 days, then makes his decision con-
cerning the proposed projett'(ZS CFR 450. 320)

Programs

Current (1978) DOT pollcy is to regard CIM as an environ-
mental program which may require the gathering of a permit
or a signoff (in all States; i.e.,, the federal consistency
determination) in the development of a project's environmental.
documents. In this sense, in the view of Operating Adminis-
tration field office personnel, CIZIM is one among many environ-
mental program areas to be con51dered in the project develop-
ment process. Procedurally this approach is workable, at
least where there is no conflict between CIM agenc1es and
State tranSportatlon agency projects.

There is currently no DOT,Order (internal directive) on
the Coastal Zone Management program. The existing basis for
DOT policy and procedures toward-all environmental issues is
found in DOT 5610.1B, Procedures for Considering Environmental
Impacts. This is the controlling DOT order on Environmental
Impact Assessment and preparation of .EIS documents. Attach-

~ment 2-12 to Order 5610.1B, Considerations Relating to Wetlands

~or Coastal Zones, provides the only direct statement pointed

at the coastal zone management issue currently embodied

in a DOT order. Section (d) states in full: '"Where appli- .
cable, a discussion of how the proposed project relates to the
State coastal zone management program for the particular

state in which the project is to take place should be included
in the EIS." Order 5610.1B in its entirety is particularly
relevant for emerging DOT Policy relative to coastal zone
management. The EIS procedure has been given an important role
in Operating Administration participation in the consistency
determination process in the management phase of CZM. The
decision to file a draft EIS or alternatively, to file a
negative declaration with documentatlon, shall be made subject
to the criteria identified in 5610.1B, as well as in NEPA.

This point is established in a DOT Memorandum from TES (now

PD) to the SecReps. 21 October '75, which states:

The vehicle for making coastal zone con-
sistency determinations on DOT actions is the
environmental impact statement (5610.1B).
Likewise where coastal zone lands subject to
Section 4(f) of the DOT Act are involved the
EIS is the vehicle for Section 4(f) deter-
minations. TFor any DOT actions where prepar-
ation of an EIS is not required please consult
w1th TES.

The point is reaffirmed in a letter, 28 July"76, of DOT
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comments to the draft Consistency Regulations. The EIS pro-.
cedure, then, is the designated means of formal consistency
notification. DOT Order 5610.1R anéd its implementing counter-
parts in the Operating Administrations thus stand out as the
designated policy vehicles for consistency determinations.

State coastal agencies agree that the NEPA process pro-
vides a convenient framework for the review of federal grant-
in-aid program projects for compatibility with coastal manage-
ment policies. They (coastal agency personnel) emphasize
however that their. agencies have the lead role in consistency
determinations for such projects and therefore they reserve
the right to engage in project reviews apart from NEPA process
documents. Most directly, the coastal management staffs do
not intend to give up what they see as a potentially signifi-
cant area of pro;ect review by agreeing to be bound to a
federal agency's internal process, 11 The basic elements of
those environmental review processes are presented below for
the federal transportation agenc1es operating in the landward
coastal zone.l2

(a) Federal Highway Administration (FHWA). The Federal aid-
Highway Program Manual, Volume 7, Chapter 7, Section 2,
establishes procedures and guidelines:for the preparation of
environmental impact and related statements. Major FHWA
actions, those of “superior, large and considerable importance,
involving substantial planning, time, resources or expenditures,"
require either an FIS or negative declaration, while nonmajor
actions require neither. Among those actions which are
generally considered major are: highways which improve access

11The Section 307 “Rules and Regulations concerning the
Federal Consistency Requirement of the CIMA," CFR, state that
coastal agencies sHall make consistency determinations'for_
federal assistance activities in the coastal zone, and that
federal agencies shall make consistency determinations, with
state review, for direct federal activities for federal
licenses and permits significantly affecting the coastal zone.
DOT has strongly disagreed with the former ruling since it
was issued, claiming that federal agencies should make the con-
sistency determination for all federal activities, including
assistance activities. TFor more on this still unresolved
point, see my Work Task 4, Guidance Document on the Federal

Consistency Re ulatlons, 0ffice of University Research, DOT,
DOT-05-7 , July, 1979. : :

leor more detail see: (1) FHWA Order 772,771--Federal
Aid Highway Program Manual: Environmental Impact and Related
Statements, 2 Jan. '/76; (2) FUWA Order N 6640.10 USCHjFHWA:
Memo of Understanding on Implementing NEPA, 28 March "77;

(37 FAA Order 1050.7B: Policies andg Procedures for Considering
Environmental Impact, 16 June '77.
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to an area and are likely to cause significant changes in land
use and development, and highways which provide new access to
to areas that contain exploitable natural resources.

‘The State Highway Agency in consultation with the FHWA
Division Engineer recommends whether the proposed action will
require an EIS or negative declaration, depending on its
impact on the human environment. - A draft negative declaration
is prepared by the State Agency in consultation with the FHWA
for major actions which will not have a significant environ-
mental impact. -Although the draft statement need not be cir-
culated for comment, it is made available to the public on
request. The final negative declaration includes a summary of
comments ‘made during the public hearing on the "social, econo-
mic, environmental, and other effects of the proposed actlon,
1nc1ud1ng alternatlves ralsed at the publlc hearlng” (12(e)).

The draft EIS is prepared by the State nghway ‘Agency
in consultation with the FHWA for major actions. This draft
EIS is circulated for comment. Individuals, private groups,
and government agencies are given a minimum of 45 days to
comment. The draft EIS is circulated to '"Federal, State,
and local agencies with jurisdiction by law and spec1a1 exper-
tise with respect to any environmental impact involved; the
State and areawide clearinghouse; and the affected c1ty or
county" (13(h)). The draft EIS is also distributed to "public
and private organizations and individuals with special exper-
tise with respect to the environmental impact involved, those
who are known to have an interest in the highway section,
and those who request. an opportunity to comment' (13(i)).
Copies of the draft EIS are provided to federal land management
entities and other States which may be significantly impacted.

The final EIS is prepared by the State Highway Agency
in consultation with the FHWA. The EIS is distributed ‘to.
the Council on Environmental Quality, the EPA Regional
Administrator, State and areawide clearinghouses, agencies,
and organizations and individuals who commented on the draft
EIS and requested a copy of the final EIS.

The EIS contains a number of elements including the
probable impact of the proposed project on the environment,
the impact of properties and sites of historical and cultural
significance and a summary of comments and coordination. One
of the. subJects to be considered under probable impact on the
environment is wetland and coastal zone: impacts: ''This section
will summarize the anticipated significant impacts on wetlands
and coastal zones, including analysés, consultations and
efforts to reduce the impact. Where applicable, the discussion
should set forth any inconsistencies with wetlands or coastal
zone management program" (19(1)(2)(g))

(b) Urban Mass Transnortatlon Admlnlstratlon (UMTA) UMTA
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Order 5610.1 establishes procedures for preparing Environmental
Statements on UMTA ‘actions which may significantly affect the
environment, .Applicants for assistance with.projects which may
significantly impact on the environment are required to submit

an Environmental Analysis as part of their applications. Pub-
lic hearings are held prior to the applicant's submission of the
environmental analysis to UMTA to provide the opportunity for
"parties with a significant economic, social or environmental
interest 1n the project an opportun1ty to express their v1ew(s) "

The prellmlnary application, which includes the environ-
mental analysis, is furnished to appropriate A-95 agencies for
review and comment. The clearinghouse solicits comments from
State and local agencies which develop and enforce environmental
standards. Any comments provided are forwarded to UMTA.

The responsible official determines if the action will
require a negative declaration or EIS. If it is determined
that the project will have a significant impact on the environ-
ment, the responsible off1c1a1 prepares an UMTA Draft Environ-
mental Statement A

UMTA Draft Environmental Statements are circulated to a
number of Federal departments-and agencies including HUD,
Department of Interior, Department of Health, Education, and
Welfare, Department of Agrlculture, Council on Environmental
Quality, and other federal agencies, as appropriate. The draft
statement is also available to the- pub11c on request. At least
30 days are allowed for comment. Comments received from State
and local agencies, from federal agencies outside of DOT, and
from thepublic are evaluated in the Final Environmental Statement.

(c) Federal Aviation Adminlstratlon‘(FAA). An environmental
impact assessment report prepared according to DOT Order
5610.1B and Appendix 6 of FAA "Policies and Procedures for
Considering Environmental Impacts" (FAA Order 1050.1B) must
accompany the preapplication form for airport development
projects (14 CFR 152.23(6)). According to Appendix 6, sponsors
"are responsible for preparing an environmental impact assessment
report containing a discussion and analysis of the environmental
implications and impacts associated with the proposed action"
(Chapter 2, No. 11). This report should be prepared in coor-
dination w1th appropriate State, local, and Federal agencies
and in consultation with the FAA (Chapter 2, No. 11). In
addition, the community and individuals affected by the airport
development proposals should be given the opportunity to parti-
cipate in and to comment at all appropriate stages in the
decision-making process; in particular, they should be given
the opportunity to review and comment on environmental statements
(Chapter 2, No. 15).

The environmental impact assessment report submitted by
the sponsor functions as the basis for the FAA's draft
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environmental impact statement or Negative Declaration. The
FAA is responsible for "analyzing the environmental impacts

and consequences of any proposed Federal action involving an
airport .development project, for preparing and circulating
draft .and final enV1ronmental impact statements, and ultimately
for mak1ng the Federal F1nd1ng .on the pr0posed action"
(Chapter 2, No. 12) - o

For the development project to be eligible for aid, the
Governor of the State must certify to the Administrator of the
Environmental Protection Agency (ERA) that '"the project will
be located, designed, -constructed and operated so as to comply
with appllcaBle air and water quality standards" (14 CFR
152.45(a)(7)). Without such certification the Secretary cannot
approve the project (49 U. S C. 1716 (e)(l)

. The folloW1ng categorles of airport development actlon
requlre an environmental assessment and resultant flndlng new
airport site selection and development; new runway; major
runway extension; runway strengthenlng which would permit use
by larger. and noisier aircraft; major construction or
expan51on of passenger handllng or parking facilities; land
acquisition involving the preceding or which causes relocation
of residential or business activities or land covered under
Section 4(f) of DOT Act; establishment or relocation of
instrument landing systems,»approach landing system,s or runway
end identification 1light; actions that affect property of
historical, architectural, archeological, or cultural signi-
“ficance; wetlands or coastal zones, and endangered species
(Chapter 3, No. 19)

The follow1ngvdo not require environment impact assess- .-
ment reports (as stated in Chapter 3, No. 25): -

(1)"Policy and plannlng documents not intended for direct
implimentation.™

2)"Grants of funds for alrport system plann1ng and alrport
master planning."

(3)"Airport planning, design, and development program
advisory circulars issued by FAA as admlnlstratlve and technical
guidance to the public.”

(4)"ADAP actions which are tentatlve and conditional and
are clearly taken as a preliminary action to estab11sh a
sponsor's eligibility under ADAP."

(S)"A1rport -related emergency actions." :

(6)"The -issuance of certificates and related actlons under
Alrport Certification Program,*"

Environmental impact statements are required for the
following Federal actions (as stated in Chapter 3, No. 20):

"Any action that has an effect that is not minimal on
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- properties protected under Section 4(f) of the DOT Act or
Section 106 of the Historic Preservation Act;"

"Any action that is likely to be hlghly controver51a1
on environmental grounds.”

"Any action that is 11ke1y to have a significant impact
on natural, ecological, cultural, or scenic resources of
national, state, or 1ocal 51gn1f1cance including endangered
species and wetlands."

"Any action that is likely to be highly controver51a1
with respect to the availability of adequate relocation hou51ng "

"Any action that: (a) causes substantial division or
disruption of an established community, or disrupts orderly,
planned development, or is determined to be not reasonably
consistent with the plans or goals that have been adopted by
the community in which the project is located; or (b) causes
a significant increase in surface traffic congestlon.

Any action that impacts on noise levels in noise sensitive
areas, air quality, water quality, or is determined to be
1ncon51stent with any local, State, or federal law relating
to the environment.

"Other action that directly or 1n61rect1y affects human
beings by creating a significant impact on the environment."

The Environmental Assessment Reports and Impact Statements
are to include "probably impacts of the proposed action on
the human and natural environment." Where wetlands or coastal
zones are involved several considerations must be made, one of
these being that "where the proposed action is within or may
affect the land or water uses in the area covered by a state
coastal zone management program, the document shall include
evidence of consultation with tlie state coastal zone management
agency" (Chapter 4, No. 44(3))

The A-95 Clearlnghouse Process.--"Evidence of coordination
with other agencies and the appropriate state and areawide
clearinghouses, as required by OMB Circular No. A-95, must be
- attached to the application™ for airport planning prOJeCtS
‘under the Airport Aid Program (14 CFR 152.123(b)}). Applicants
for airport development projects under the Airport Development
Aid Program must submit a preapplication form along with several
other items including "any comments made by or through clear-
inghouses as 'a result of coordination required by Office of
Management and Budget Circular No. A-95, accompanied by (i) the
sponsor's statement that those comments have been considered by
it before submitting the request for aid (FAA Form 5100-30);

(ii) the sponsor's statement that the procedures outlined in
Office of Management and Budget Circular No. A-95 have bBeen
followed and no comments have been received"” (14 CFR 152, 23(5))

In addition, a prerequisite for approval is that '"the
Administrator is satisfied that the pro;ect has been coordinated
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in accordance with the requirements of Office of Management

and Budget Circular No. A-95 and that Section 16(c)(1)(A) of
the Airport and Alrway Development Act of 1970, as applicable,
and that’ the project 1s reasonably consistent with existing
plans, or plans in the process of development, or public
agencles for the development of the area in which the project
is located, and that the project will contribute to the-
accomplishment of the purpose of the Airport Development Aid
Program" (14 CFR 152.45).

(a) Federal Rallroad Administration (FRA). The proposed
FRA "Procedures for Considering Environmmental Impacts" published
in the Federal Register on July 9, 1979, the DOT Order 5610.1C
(issued Sept. 18, 1979), and the Council on Environmental
Quality regulations (1ssued- November 29, 1978) serve as the
gulde for insuring full consideration of the environmental
impacts of actions taken by the FRA, until the FRA procedures
are issued in final form.

The environmental assessment or statement should I1ndicate
where wetlands or coastal zones are involved and how the
proposed action relates to the State coastal zone management
program for the State in which the project is located ("FRA
Procedures for Considering Environmental Impacts", Section 10(b)
(6) and (9) and 10(e); and Section 14(a)(6) and (9)).

As a general rule, an environmental assessment must be
prepared prior to all maJor FRA actions. There are no
actions which FRA has determined always require an EIS;
however, an EIS will be prepared for all majJor FRA actions
significantly affecting the quality of the enviromment. Thils
normally includes any construction of new railroad lines or
major facilities or any change which will result in a signi-
ficant 1ncrease in traffic.
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1.2L8-Direct Activities in the Landward Coastal Zone

Wh11e the grant-in-aid programs (Sections 1.2.1 to'1.2.4,
above) are the basis for most federally funded tranSportatlon
projects, the Operating Administrations also conduct direct
~activities which occasionally create significant impacts in
coastal areas. This section briefly reviews some of the major
direct activities of the Operating Admlnlstratlons occurring
in the landward coastal zone.

(a) ‘Federal Hi hway Admlnlstratlon " ‘FHWA is authorized
‘under Chapter 2, Ot er Highways, of the Federal Aid Highway
Program- (23 U.S. C ©201-216) to construct roads .to provide direct
raccess to-public lands, forests, -parks, Indian reservations,
and timber areas, and for defense access purposes. These pro-
jects (a. typ1ca1 one might bBe the construction of an access
and circulation road to a National Park Service beach develop-
.ment pro;ect) would not be administered by a State Highway
department in the manner described in Sections 1.2 and 1.5 of
this report, and therefore ‘the Action Plan planning and environ-
‘mental review processes cannot be utilized by Coastal Manage-
ment Agencies to participate in the planning-decision making
process. Direct contact between FHWA Region 8, responsible
for direct FHWA projects, and the State coastal agency where
such a project will affect the coastal zone, is required under
the Federal Consistency element of the Coastal Zone Management
Act. '

(b) Urban Mass Transportation Administration. UMTA's
direct activities center on 1ts Demonstration Projects Program.
Approximately 75 projects are presently funded under Section 6
(49 U.S.C. 1605) of the UMT ‘Act. A number of these projects
are located in coastal areas. Demonstration projects include
water access operations for commuter service, For example,
section 320 of the Surface Transportation Assistance Act of 1978
authorized the establishment of a high speed water transport
service demonstration project in Mew York City. The primary
purpose. of this project is to provide commuter service, with the

~possibility of using the hydrofoil fior recreational purposes
when not being used for commuter operations.

" (¢) Federal Aviation Administration. The FAA conducts many
direct activities relating to aviation safety and to its
- mission of airspace management and air traffic control. Most
of these activities are not relevant to coastal managemant
concerns because in no way could they be construed as signifi-
cantly affecting the coastal zone. Two categories of FAA direct
"activities which might meet that test are the placement of air
navigation facilities and only possibly, the certification of
airports.
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Alr navigation control facilities (49 U.S.C. 1348(b)
1353) .are federally owned installations, e.g., radars, which
may or may not be located on alrport sites and whilch may be
relatively sizable. They may present visual obstacles in
the coastal zone, and as direct actlvitles of the agency may
be subJect to site review coordination with coastal agencles
through the Federal Consistency element of the Coastal
Zone Management Act.

The FAA certifies airports by 1ssuing an Alrport
Operating Certificate (49 U.S.C. 1432)., Numerous State coastal
zone management Program Documents clte thls certiflicate as
an 'license or permit' subject to review for federal con-
sistency. The FAA in response has noted that the certificate
is not a license in the traditional sense but i1s issued to
alrports based on a finding that the alrport meets safety
standards prescribed by the FAA. The certificate is only
related toc such safety standards and other (environmental
review) criteria cannot be tacked onto it.

(d) Federal Railroad Adminlstration (FRA). The FRA conducts
four programs which may be classlfied as direct activities
(no pass through of funds to State through assistance programs),
and which conceilvably: could have significant impacts in -
coastal zone areas: funding rehabilitation, improvement and
restructuring of rallroads through purchase of preference
shares or through loan guarantees; the Northeast Corridor
Project; the operation of the Alaska Railrocad; and the demon-
strations prcgrams of the Freight Service Section of the Office
of Research and Demonstrations.

Under Title 5, Railroad Rehabillitation and Improvement
Financing of the 4R Act, the FRA provides financlal assistance
for eligible projects on railroads which cannot generate
sufficient funds internally and are unable to secure outside
funding. In most instances the funds expended under these
programs have gone for the rehabilitation of track, cars
and locomotives. The loan guarantee program 1s not directly
related to coastal management efforts but funds can be used
". . . to acquire or to rehabillitate and improve facilitles or
equipment, or to develop or establish new railroad facilitles"
or might include under certaln circumstances projects of
Interest to coastal management agencles. Consideration of
loan guarantees encompasses many factors including investment
criterla and may conceivably be employed to modernize rail
related facllities in port areas, including intermodal port
terminals. It should be noted that of the authorlzed $1,000,000,000
available limit for the loan guarantee program, only $130,000,000
has been committed through 1979 and that most of these funds have.
gone for the rehablilitation and repair of track, cars and
locomotives. However, some funding is being considered for the
development of new rail lines to service the coal flelds in
Wyoming, and under this precedent, it 1is not unrealistilec
to propose that the loan guarantee fund could be
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utilized for the rehabilitation and new construction of major
rail facilities in port systems. In many ports such facilities
are antiquated and cost increasing factors in goods movement.
This FRA program may be. one strategem for fundlng port trans-
portation concerns- through.DOT programs.

In this 11ght the activities of FRA's Offlce of Research
and Development in investigating intermodal transfers are quite
relevant. The Office of Freight Services in R&D in 1978-79
is investigating intermodal operations in a variety of settings,
including Philadelphia., 1In Philadelphia, the Research Office
prepared case studies of the intermodal hardware employed in
the terminal setting and the economilc advantages in improved
intermodal transfer facilities and other rail related
improvements. .

The Northeast Corridor project and the Alaska Railroad
are both directly administered by the FRA. The Northeast
Corridor Project includes some 460 miles of mainline track
between Washington and Boston, and involves a general upgrading
of the line, right-of-way, bridge structures, and support
facilities and terminals to handle high speed rail transporta-
tion. The ex1st1ng right-of-way, which is being retained
throughout the project, crosses some 500 discrete wetlands
and watercourses, and generally closely follows the coastline
north of New York City. The project has not, however, run
afoul of coastal or regional or local nlannlng agencies because
it is @mainly confined to the upgrading of an existing,
used, right-of-way; it does not involve, on the whole, the
construction of rights-of-way.

The Alaska Railroad 1s operated by the FRA to service
the State of Alaska. As a major link in the state's trans-
portation network, the coastal management agency in that
state has expressed interest in the direct and indirect -
effects of the operations of the Alaska Railroad.

1.3 DOT'PrOgrams'Affedting'tﬁe'Management'of Coastal Waters

Three DOT agencies, the U.S. Coast Guard, the Office of
Deepwater Ports, and the St. Lawrence Seaway Corporatlon
regularly conduct activities in coastal waters. Of these
three, the Coast Guard alone falls within the framework of
this analysis., 'The Coast Guard's activities are conducted in
the coastal waters of all the coastal states and they address
a variety of environmental and safety concerns relevant to
coastal management programs, The ‘other agencies have very
specialized-mandates. In-ene-case (Office-of Deepwater Ports),
the mandate is so narrowly conceived by legislative
limitations that for practical purposes it is probably
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1rre1evant to a11 but two or three coastal states (the Deep-
water Ports Act is discussed in Section 1.3.5); and the
other case (St. Lawrence Seaway Commission) involves a
quasi- publlc operating concern with international status and
which again is outside tlhe mainstream of our analysis.

While an analysis of the operations of the Office of
Deepwater Ports and the .St. Lawrence Seaway Commission are .
not included in the bBody of this report, the mission. they rep-
~resent, of DOT's involvement in the management of coastal

waters, should not be ignored. One of the major recommendations
of this study is that DOT might seek to.reorganize its efforts
in coastal waters' mdnagement, perhaps establishing new -
programs for state 1nvolvement in port development planning-
~and coastal waters' management. -Under any such program the
functions of two other DOT agencies involved in operations

in ‘coastal waters would necessarily be carefully reviewed and
integrated into ‘the hypothe51zed new management focus. ‘

1.3.1.0, S Coast Guard Respon51blllt1es in Coastal Waters

The U.S. Coast Guard's statutory re5pon51b111t1es are
outlined in Title .14 of the United States Code, and specific
regulations pertaining to them are found in the Code of
Federal Regulatlons, T1t1e 33, sections 1-185,

In 14 U.S.C.-general goals for the U.S. Coast Guard (CG)
are listed in four categories: (1) to enforce all applicable
federal laws subject to the jurisdiction of the United States,
(2) to administer laws and regulations to promote safety of .
life and property, (3] to cover all matters relating to promotion
of safety of life and property not specifically delegated to
some othier executive department and (4) to act with due regard
to requirements of National Defense, aids to maritime navigation,
icebreaking facilities, and rescue facilities for promotion of
safety on, over, and under the high seas, Specific duties,
authority, responsibilities and specifications designed to
accompllsh these goals are descrlbed in detail in the Code
of Federal Regulatlons.

The Coast Guard is a551gned respon51b111ty for compre-
hensive law enforcement in coastal waters. The CG is "deemed.
to be acting as agents of the particular executive department
or independent establishment charged with the administration
of a particular law" and "to Be subject to all rules and
regulations promulgated By such department or independent -
establishment with respect to the enforcement of that law" (14
U,S.C. 89 (a) and () (1) and (2)) The CG thus exercises a
police power over activities in coastal waters.
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Not only must the CG enforce all laws of other agencies,
but it is also required, when so requested by proper: authority,
to ntilize its.personnel and facilities to assist any federal
agency, State, Territory, possession, or political subdivision -
to perform any activity for which such personnel and facilities
are especially qualified (14 U.S.C. 141(a)). Furthermore, with
consent of the head of the agency, the CG may utilize officers,
employees' advice,. information and facilities of any Federal
Agency, State, Terrltory or possession or political subdivision
~thereof for accompllshment of CG purposes (14 U.S.C. 141(b)).
These provisions impose upon the CG considerable responsibility
for the protection of coastal waters and for interacting with
other governmental agencies in the conduct of that mandate.

The Code of Federal Regulatlons gives a partial list of
parts of the Federal Codes in which the Coast Guard is assumed’
" to have specific enforcement power (33 CFR 1.07 Appendix).
Of special interest to States' interests in coastal waters'
management is the CG's responsibility for prevention and clean-
up of 0il pollution. Specific authority is granted to the CG
in the 0il Pollution Act of 1961 and the Federal Water Pollution
Control Act (FWPCA). Responsibilities of the CG as assigned
by those Acts are outlined in Title 33, "Subchapter 0 of the
'Code of Federal Regulations. In addltlon, the 0il Pollution
Act of 1961 prohibits the discharge of oil from specified
vessels (33 U.S.C. 1002) and the Federal Water Pollution
Control Act prohibits the discharge of o0il from activities
resulting from the Deepwater Ports Act or the Outer Continental -
Shelf Lands Act (33 U.S.C. 1321(b)(1)), and provides -for cleanup“
responses under a National Contlngency Plan.

Another major area of 'CG involvement in coastal manage—
ment -issues falls under the Agency's responsibilities under
the Ports and Waterways Safety Act (PL 92-340). The basic
features of this Act are addressed in Section 1.3.3, below:

Navigation and Safety in Coastal Waters' '

Other relevant CG responsibilities in coastal waters'
management include, but are not limited to: responsibilities
for issuing permits for bridges over navigable waters; for
setting regulating boating safety programs; for designating
waterfront areas for handling dangerous or hazardous cargoes;
for regulating ocean dumplng, and for other env1r0nmenta1 and
safety programs. :

1.3.2 0il Spill Prevention and Respépsé

One of thélCoast Guard's key responsibilities in.coastal.
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waters' management is the prevention and cleanup of o0il spills.
Source authorities are the 0il Pollution Act of 1961 (PL
87-167) and the Federal Water -Pollution Control Act of 1972,
as amended (PL 92-500). The 1961 Act prohibits the discharge
of 0il from tankers or ships, sets penalties for violators,

and gives the CG powers to revoke the operator's license where
a sh1p is found in v101at1on '

The 1972 omnibus water pollutidn act significantly .
extended the CG's role in o0il spill prevention, introduced a
major role for the agency in o0il spill cleanun, and extended
CG environmentdl responsibilities to "hazardous substances'
as well as o0il spills. A key element of the relevant section
of the Act mandated the development of a National 0il Spill
and Hazardous Substances Contingency Plan and Strike Force
- (33 U.S.C. 1321 (c)(2)). Responsibility for development of

the Plan was delegated by the President to the Council -of
Environmental Quality (Executive Order 11735) while respon-
sibility for actual removal of the 0il or hazardous substance
remained with the federal agencies ". . . having responsibili-
ties under the National Coﬁtingency Plan—~CG DOT, and EPA."

The purpose of the Contingency Plan is to coordinate
responses by Federal agencies to protect the environment from
damaging effects of oil spills, Section 102,1 of the original
plan included language encouraging and promoting federal, ‘
state, and local response systems to coordinate-with each
other, and encouraging the development of local government and
private response capabilities. Due in some measure to pressures
from State coastal zone and environmental agencies, the 1977
FWPCA Amendments strengthened this language, declaring it
to be national policy that "Federal Agencies shall cooperate
with State and local agencies to develop comprehensive solutions
to prevent, reduce, and eliminate pollution in concert with
programs for managing water resources' (Section 101(g)). The
new purpose was given substance later in the Amended Act:

1. Section 311 (c)(2) (D) requires a system of surveillance
and notice designed to insure earliest possible notification of
discharges of oil and hazardous substances is required. Under
the original legislation, the system was to give notice to
the approprlate Federal Agency. The 1977 Amendment states that
the system is to notlfy the appropriate State and Federal '
agencies.

2. Section 311 (f) deals with liability of various
parties for spills. Parts (4} and (5) of that section make
responsible parties liable to State and Federal Governments
for costs incurred in restoration or replacement of natural
resources damaged or destroyed as a result of the discharge.
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The Contingency Plan specifies

(1) assignment of dutles and responsibilities

(2) establishment and identification of strike
forces and emergency task forces

(3) system of notification, surveillance, and
reporting

(4) establishment of a National center to .
coordinate and direct operations of this plan

(5) a schedule of dispersants and other chemicals
to treat oil spills: :

(6) enforcement and investigative procedures

(7) directions on public information releases

(8) instructions covering on scene coordination

DOT responsibilities are clearly identified in 202.7 of
the plan. The primary responsibility -involves providing
expertise regarding all modes of moyemefit. of oil and
hazdrdous substances. The CG is assigned four separate
functions as follows:

(1) to serve as vice-chairman of National
Response Team (NRT) and to supply support
and expertise in domestic/international
fields of port safety and security, marine

- law enforcement, navigation, construction,
manning operation and safety of vessels,
and marine facilities. This is not incon-
sistent with other responsibilities of the
CG as indicated by other acts.

(2) to maintain continuously manned.facilities
that are capable of command, control, and
surveillance. ‘

(3) to chair Regional Response Teams (RRT).

(4) to implement, develop, and revise as necessary
the regional plans for those areas where it is
assigned the responsibility to furnish or
provide for On-Sight Coordinator (OSC)

The EPA and DOT are to be consulted in this
function.

The RRT's are organized in congruence with the other
Federal Regions and are to be responsive to oil spill occur- -
rences within their region. The OSC's are designated by each
region yet in 306.2-2 the CG is ordered to furnish and provide
for 0SC's, It is thought that the CG will be the appointed
0SC in most regions involving coastal waters (as opposed to
inland waters). In any case, the federal official present,
usually the CG, will preside until the 0SC arrives. In
each 0il spill occurrence the CG and EPA can determine the
time at which the RRT should be deactivated (305,1-1). Other
duties of the OSC are assessment of the situation (306.1-2)
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and initiation and direction of the operafions (306.1-3).

The National Contingency Plan also orders the CG to
organize a National Strike Force(s). Currently there is
only one, located on the East Coast but there pare plans
to create strike forces at various locations around the country.
The Forces will be trained especially for oil spill cleanup
and must be requested for assistance and function under the
order of the regional OSC 9505.1). RRT's are required under
505.2 to provide designation of local strike forces capable
of supplementing National Strike Forces.

1.3.3 Navigation and Safety in Coastal Waters

The. Coast Guard s role in prov1dlng safety in coastal
waters is addressed in several Acts, but most specifically in
the Ports and Waterways Safety Act (Public Law 92-340). The
Act's purpose is to "prevent damage to, or the destruction of,
or loss of any vessel, bridge or other structure on or in
the navigable waters of the United States, or any land structure
on shore immediately adjacent to those waters; and to protect
the navigable waters and the resources therein from environ-
mental harm resulting from vessel or structure damage,
destruction, or loss" (33 U.S.C. 1221). The Secretary of the
DO 1is specifically charged with the task of implementing
these goals and is given considerable power over coastal water
activities for these purposes. Under the Act, the Secretary
of Transportation (and indirectly the Coast Guard) has the
following responsibilities:

(1) "establish, operate, and maintain vessel
traffic services and systems for ports, harbors,
and other waters subject to congested vessel
traffic;

(2) ”requ1re vesséls which operate in an area of
a vessel traffic service or system to utilize
or comply with that service or system, including
the carrying or installation of electronic
or other devices necessary for the use of
the service or system;

(3) "control vessel traffic in areas which he
determines to be especially hazardous, or under
conditions of reduced V151b111ty, adverse
weather, vessel congestion, or other hazardous
circumstances by--

(i) specifying times of entry, movement or
departure to, from, within, or through
ports, harbors, or other waters,

(ii) establishing vessel traffic routing

. schemes;

(iii) establishing vessel size and speed
'llgltatlons and vessel operating condltlons,
an
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(iv) restricting vessel operation, in a
hazardous area or under hazardous con-
ditions, to vessels which have particular
operating characteristics and capabilities
which he considers necessary for safe
operation under the circumstances;

(4) "direct the anchoring, mooring, or movement
of a vessel when necessary to prevent damage
to or by that vessel or her cargo, stores,
supplies, or fuel;

(5) "require pilots on self- propelled vessels
engaged in the foreign trades in areas and
under circumstances where a pilot is not other-
wise required by State law to be on board
until the State having jurisdiction of an area
involved establishes a requirement for a pilot
~in that area or under the circumstances
involves;

(6) "establlsh procedures, measures,. and standards
for the handling, loading, discharge, storage,
stowage, and movement, including the emergency
removal, control and disposition, of explosives
or other dangerous articles and substances
(including the substances described in section
391a (2) (A) (B) and (C) of Title 46) on
structures subject to this chapter; '

(7) “prescribe minimum safety equipment requirements
for structures subject to this chapter to
assure adequate protection from fire, explosion,
natural disasters, and’ other serious accidents
or casualties;

(8) "establish water or waterfront safety zones.
‘or other measures for limited, controlled, or
conditional access and activity when necessary
for the protection of any vessel, structure,
waters, or shore area; and : :

(9) "establish procedures for examination to assure
compliance with the minimum safety equipment
requirements for structures."il

In preparing and enforcing these regulations, the Act
- specifies seven areas to be con51dered by the Secretary of
DOT:

(1) "the scope and degree of the hazards;

(2) vessel traffic characteristics including minimum
interferences with the flow of commercial traffic,
traffic volume, the sites and types of vessels,
the usual nature of local cargoes, and similar
factors;

1133 g.s.c. 1221.
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(3) "port and waterway configurations and the
- differences in geographic, climatic, and
other conditions and circumstances;
(4) "environmental factors; '
(5) "economic impact and effects}
(6) "existing vessel traffic control systems,
services and schemes; and ‘
(7) "local practices and customs, including
_.voluntary arrangements and agreements within
- the maritime community."12 :

Also under this Act the Secretary of DOT can investigate
any incident. for possible violations of the regulations he/she
-has set forth, and he/she may issue a subpoena for witnesses
and evidence in conjunction with his/her investigation (33
U.S.C. 1223). "The only other requirement of the Secretary
of DOT is that he/she consult State and local governments,
representatives: of the maritime industry, port and harbor
authorities, environmental groups, - and other interested
parties in preparing rules, regulations, and standards.

1.3.4 Coast Guard'Licensés and Permits =

- (a) Aids to Navigation. Under aids to navigation, the
Coast Guard (CG) does not issue any permits or licenses, but
does give private citizens ''permission'" upon request, to
establish additional aids to navigation (33 CFR 66.01-1).
Section 66.05 of the same title prescribes conditions under
which States can regulate aids to navigation. The Commandant
can designate, upon request, specific bodies of water as
State waters for regulation of aids to navigation (33 CFR
66.05-10) and may require the State to give him notice of a
change of aids to navigation 30 days in advance of the change.14

(b) Bridges over Naviggble Waters. A permit is required
for the construction of a '"bridge, dam, dike or causeway over
any port, roadstead, haven, harbor, canal, navigable river
or other navigable water" (33 U.S.C. 401). - DOT must issue the
permit and in so doing consider ''the proposed location as may
be required for full understanding of the subject” and
approve ". . . the location of such bridge or accessory
works" (33 U.S.C. 491). DOT gives its authority for the
permitting process to the CG with regard to '"construction of
bridges, causeways, etc., to the extent that it relates -
generally to the location and clearances of bridges and
causeways in the navigable waters of the United States."l

1233 U.5.C. 1222 (e).
1333 y.5.0. 1224).

1433 CPR 66.05-25). B
1533 CPR 114.01(c(4) and (5)).
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(c) Waterfront Facilities. Under the Code . of Federal .
Regulations there are three parts of interest: identifi-
cation cards, dangerous and hazardous cargo, and secur1ty
zones/regulated nav1gat10nal areas. :

Ident1f1cat10n cards are 1ssued to selected agency per-
sonnel who may have cause to be in the port or facility, the
Merchant Marine, dock workers, FRI, SBI, or Navy, for example
(33 CFR 125.15). The Captain of the Port (COP¥{ can restrlct
access to ports to personnel with special- categor1es of
identification cards r purposes of national securlty, dan-
gerous cargo handllng -or military -defense. »

. Under the Dangerous Cargo regulatlons the Coast Guard
has two licensing and permitting responsibilities: desig-
nation of a waterfront facility for the handling of dangerous
‘cargo, and permitting the owners and operators of the
fac111t1es for each transaction involving dangerous cargo.

: Conditions for designation of waterfront. fac1l1t1es are
outlined in 33 CFR 126.15 and include a wide range of .
specifics: regulating guards, smoking, welding and hot work
motor vehicles, automotive equipment, rubbisR and waste
materials, maintenance :stores and supplies, electric w1r1ng,
heating equipment and open fires, fire extjnguishing equip-
ment, lighting, arrangement of warehousing, liquid cargo
transfer systems, and warning alarms. TIf the port meets the
specific regulations outlined under'this'section;Lithill
automatically be designed for dangerous-cargo handling

: Permits for cargo handling are. covered in a blanket permit
in 33 CFR 125.27. Conditions for the permit are that the’
port be designated under 126,15 (above) and that the conditions
meet any local and state requirements, restricting quantity
of the dangerous cargo in question. Owners and operators of a
designated port are then automatically. perm1tted for handling
each transactlon until violatiens occur (33 CFR 126 31)

Securlty Zones and Regulated NaV1gat1ona1 Areas are
designated by the CG, delineated specifically and published
in the Federal Reglster and CFR, Individuals may request-.the
GOPT to-designate such a zone or area. -Security Zones are
zones:.where access by unauthorized personnel is rigidly
restricted (33 CFR 127); and Regulated Navigational Areas
are areas where navigation is more carefully regulated by -
the CG (33 CFR 128).

1.3.5 Deepwater Ports Act . .

Administration of the Deepwater Ports Act is almost
entirely under DOT's authority. The purposes of the Act are to:



(1) "authorize and regulate the locatlon, owner-
"ship, construction, and opération of deépwater:
ports in waters beyond the terr1tor1a1 limits. of
the United States; :

(2) "provide for the protection of the marine and
coastal environment to prevent or minimize any
adverseé impact which might occur as a consequence
of the development of such ports;

(3) "protectithe interests of the United States and

~ those of adjacent coastal States in the location,
construction, and operation of deepwater ports;-
and communities to regulate growth, determine land
use, -and otherwise protect the env1ronment in .
accordance with law. "16

The Secretary of DOT takes full respon51b111ty for those’
purposes in 33 U.S.C, 1503(b), "The Secretary is authorized,
upon appllcatlon ‘and ‘in accordance with the provisions of thls
chapter, to issue, transfer, amend, or renew a license for

the ownership, construction, and operation of a deepwater
port"™ (33 U.S5.C. 1503(b)). Within this responsibility DOT must
establish procedures for application and issuance of licenses
in "1504, ‘establish environmental review criteria in 1505,
solicit and incorporate concerns of all interested parties in
all stages of the decision making process, determine adjacent
state status in 1508, and be responsible for certain safety
and pollution requirements via the CG's responsibilities for
art1f1c1a1 1slands' safety and pollutlon control requlrements

The determination of adJacent state status is a critical
decision for coastal waters management since an adjacent State
can stop a deepwater port project by indicating that’'it is not
consistent with its coastal zone management program. States
with which the port will be connected by pipeline will auto-
matically be classified as ‘adjacent. Other ‘States must show
to the satisfaction of the Secretary of DOT that they -are
within: 15 miles of the port or that ‘their State suffers a risk

of damage to its coastal environment equal to or greater than
the risk posed to the State with the p1pe11ne connectlon (33
FR 148. 217)

- The Act directs the Secretary of DOT'to;consult with the
Administrator of the 'Environmental Protection Agency and'the
Administrator of the National Oceanic and Atmospheric Admin-
istration in drawing up the enV1ronmenta1 rev1eW‘cr1ter1a which
should include:

(1) "effect on the marine environment;
(2)."effect on oceanographic currents and wave patterns;

1652 y,5.c. 1501,
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(3) "effect on alternate uses of the oceans and -
navigable waters, such as scientific study,
fishing, and exploitation of other living and
nonliving resources;

(4) potential dangers to a deepwater port from waves,
winds, weather, and geological conditions, and the
steps which can be taken to protect against or mini-~
mize such dangers; ‘

(5) "effects of land-based developments related to
deepwater port development;

(6) "effect on human health and welfare; and

(7) "such other considerations as the Secretary deems
necessary or appropriate."l7

Of interest to coastal waters'® management in the Deep-
water Ports Act is the requirement that a license may not be
issued to a project intended for pipeline connection to a
State that is not making reasonable progress toward developing
an approved coastal program pursuant to the Coastal Zone
Management Act of 1972 (33 U,S,C, 1508). This section makes
the point that a State shall be considered to be making ‘
reasonable progress if it is receiving a planning grant pur-
suant to section 305 of the Coastal Zone Management Act.

The Secretary of DOT has further powers to terminate a
port project if he/she determines that a suspension is neces-
sary to protect public health or safety or to eliminate imminent
and substantial danger to the environment (33 U.S.C. 1511).

Specific requirements for Marine environmental protection
and navigational safety are codified in 1509 of Title 33.
These requirements are the authorization for CG regulations
found in the Code of Federal Regulations Subchapter NN dealing
with Deepwater Ports. Within this section the Secretary of
DOT (and the CG indirectly) is responsible for regulation and
enforcement to prevent pollution of the marine environment,
to clean up any pollutants and otherwise to prevent or mini-
mize any adverse impact from the construction and operation of
the port. He/she is also required to issue and enforce safety
equipment, to attend to other matters relating to the promotion
of safety of life and property in any deepwater port and to
mark for protection of navigation any component of a deepwater
port whenever the licenses fail to mark such a component in
accordance with applicable regulations. Tbe Secretary must
designate a safety zone around the port in which no installa-
tions, structures, or uses will be permitted that are, in the
eyes of the Secretary, incompatible with the operation of the
deepwater port. ‘

1733 y.s.c. 1505.
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1.3.6 Other Acts Affecting Coastal Waters' Management

Other Acts which delegate powers to DOT with regard to
-coastal waters' management are the Outer Continental Shelf
Lands Act (OCSLA), and the Federal Boat Safety Act (FBSA).

(a) The Outer Continental Shelf Lands Act makes two
demands on the Department of Transportation. First, there is
a requirement that the DOT (and indirectly the CG) should
"promulgate and enforce such reasonable regulations with
respect to lights and other warning devices, safety equipment,
and other matters relating to the promotion of safety of life
and property on theislands and structures (43 U.S.C, 1333 (e)
(1)). This requirement is consistent with and complementary
to the Ports and Waterways Safety Act in that it compels the
DOT to "prescribe minimum safety equipment requirements for
structures subject to this chapter to assure adequate pro-
tection from fire, explosion, natural disasters, and other
serious accidents or casualties" (33 U.S.C, 1221 (7)).

The second requirement of DOT by OCSLA is still (1978) in
the form of an amendment which has passed both the House and
Senate but which requires final consolidation and drafting

for final approval. This amendment would establish an 0il
Pollution Compensation Fund to be administered by DOT. The
fund would be generated by a tax on oil and reserved for

dama .es for economic loss caused by pollution to any interest
involved in an o0il spill.

(b) The Federal Boat Safety Act of 1971 defined "boating"
to refer to vessels manufactured for noncommpercial use or
ngaged in carrying six or fewer passengers. The purpose of
the Act was to improve boating safety. It specifically -
designates the Secretart of DOT (indirectly the CG) to administer,
regulate, and enforce the provisions of the Act (46 U.S.C,
1451 through 1489). The Secretary of DOT may establish safety
standards for procedures and for equipment on boats (46 U.S.C.
1454 (a)). Permits may be required by the Secretary for -
~evidence of compliance with the regulations (46 U.S.C, 1456).

Section 1455 of the Act lists subjects that must be
considered by the Secretary in formulating regulations and
standards:

(1) "consider the need for and the extent to which the
regulations- or standards will contribute to boating
safety; : .

(2) "consider relevant available boat safety standards
statistics and data, including public and private
research, development, testing, and evaluation;
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(3) "consider whether any proposed regulation or
standard is reasonable and appropriate for
the particular type of boat or associated
equipment for which it is prescribed;

(4) "consult with the Boating Safety Advisory
Council established pursuant to section 1482
of this title regarding all of the foregoing
considerations."

The Federal government preempts the state or political
subdivisions of states in Section 1459 of the Act. This
section notes that ""Unless permitted by the Secretary under
section 1458 of this title, no State or political subdivision
thereof may establish, continue in effect, or enforce any
provision of law or regulation which establishes any boat
or associated equipment performance or other safety standard,
or which imposes any requirement for associated equipment,
except, unless disapproved by the Secretary, the carrying or
using of marine safety articles to meet uniquely hazardous
conditions or circumstances within the State, which is not
identical to a Federal regulation issued under section 1454
of this title (946 U.S.C. 1459). However, the Secretary may
accept Snate boating safety programs directed at implementing
and supplementing the Act (46 U.S,C, 1474 through 1480).

The Coast Guard is given specific authority in Section
1462 to board to inspect a boat and upon the discovery of
nonconformity, revoke the boat's permit until the situation is
corrected.

Under Section 1481 the Secretary is encouraged to consult
with State and local governments, public and private agencies,
organizations and committees, private industry,. and other
persons with an interest in boating and boating safety. He
is also encouraged to advise, assist and cooperate with the
States and other interested public and private agencies, in
the planning, development and execution of boating safety
programs. ‘ o
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CHAPTER TWO: COASTAL. ZONE MANAGEMENT PROGRAM CONTENTS

2.0 . " Introduction.

This chapter synthesizes the contents of twenty-one
State Coastal Zone Management Program_DPocuments, each prepared
by a state coastal management agency. 1 The Program Documents
(Programs) vary widely in their subjects, means and degree
of control, implementation mechanisms, and even in their
definitions of the boundaries of the coastal zone. While the
Programs were designed to be sensitive to state interests
and traditions in land use control and resource management,
they all address a common series of issues mandated by the
Coastal Zone Management Act (CIMA) of 1972, as amended, as
requirements for participation  in the federal CZIM Program
All the surveyed coastal programs were designed to meet these
requirements and all but a few Programs were initiated as a
direct result of the Federal Act which provides most of the
funding for program development, substantial funding for its
implementation, and offers States at least the potential use
of an innovativé tool in intergovernmental relations: the
federal consistency element of the CZMA

S ' The chapter's first section briefly reviews the CZMA and
the roles under that Act for the Federal Office of Coastal

Zone Management (OCZM) and for State Coastal Agencies in

. designing and implementing their coastal programs. The second

section describes the regulatory program elements, nonregulatory

elements, and implementation mechanisms commonly found in State

coastal programs. The third section briefly describes special

CIM subjects particularly relevant to U.S. DOT agencies, and

includes a survey of the transportation elements in State CIM

progranms.

i

2.1 An Overview of the Coastal Zone Managément Programj

2, 1 1 The Coastal Zone Management Act

The Coastal Zone Management Act (CIMA) of. 1972 established
a voluntary, incentive-based program for the development and -
1mp1ementat10n of state coastal area management programs and
is based on Congre551ona1 findings of

lThe Programs surveyed are from Washington, Oregon, Cali-
fornia, Michigan, Wisconsin, Illinois, Maine, Louisiana, :
New Hampshlre Massachusetts, Rhode Island, New Jersey, Maryland,
Virginia, North Carolina, Florida, Texas, V1rg1n Islands
Hawaii, and the territory of Puero Rico.
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(1) ". . . a national interest - in the effective
management beneficial use, protection, and
development of thecoastal zone;

(2) (that) the key .to more effective protection and

~use of the land and water resources of the
coastal zone is to encourage the States to
exercise their full" authorlty over the =
lands and waters in the coastal zone by assisting
the States, in cooperation with federal and local
governments and other vitally affected interests,
in developing land and water use programs for
the coastal zone, including unified policies, .
criteria, standards, methods, and processes for
dealing with land and water use dec151ons of ‘
more than local 51gn1f1cance

Under the Act encouragement of more effective management of
coastal area land and water uses through state action is to
be accomplished by providing funds for the development and
administration of state coastal zone programs and through a
legislative mandate for federal agency cooperation and -
coordination in the management of coastal Zzones under approved
state programs. Eligible states wishing to participate in
the federal program of assistance are requlred to initiate, .
sustain, and conclude a process of management program develop-
ment .within a framework of federal requirements and guidelines.
The completed program is then subject to federal review and .
approval based on a determination of compllance with the
policies and requirements of the Act. Approval of a state
management program enables a state to obtain administrative
grants and triggers federal agency compliance with state
management policies--""to the maximum extent practicable.”
Although the program outlined by the CZMA rests upon the
development and implementation of state management programs,
the nature of the incentives provided and the specific
requirements of the Act necessitate complex interactions among
a number of major participants--coastal States, federal
agencies, and federal agency offices as well as the Office.
of Coastal Zone Management (OCZM) in the Department of
Commerce. OCIM was assigned responsibility for the imple-
mentation of the policy and program set forth in the Act.

2. 1 2 Program Development and Approval

The primary focus of the Coastal ZonetManagement,Act:ie

2oastal Zone Management Act of 1972, as amended, 16
U.S.C. 1451 et seq. Section 302.
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the development and implementation of Management programs
to achieve wise use of the land and water resources of the
coastal zone. These’ programs are intended to be a State's

"comprehensive statement . . . setting forth objectives,
policies, and standards to guide public and private uses of
lands and waters in the coastal zone." Although the Act

does not call for the imposition of a ‘standard management
structure or+set of policies, it does require the inclusion
of provisions addressing nine substantive elements;:

(1) "identification of coastal zone boundaries;

(2) definition of what shall constitute permissible
land and water uses in the coastal zone;

(3) inventory and designation of areas of partlcular

' concern;

(4)'1dent1f1cat10n of the means of control over land
and water uses;

(5) guidance ‘on pr10r1t1es of uses in particular
areas; :

(6) descrlptlon of an organizational. structure for
lmplementatlon,

(7) provision for protectlon and access to public
beach and other areas of public coastal use;

(8) provision of an energy facilities siting/planning
process;

(9) provision for deallng with problems relating to
shoreline erosion.™ :

In addition to these ba51c substantive elements, the Act

also contains a number of procedural requirements for pro-
gran approval. Of partlcular 51gn1f1cance for federal
entities are mandates for: provision by states of the
opportunity for full participation by relevant federal
agencies; program coordination with locak, areawide, and
interstate plans; provision for adequate con51derat10n of the
"national interest involved in planning for, and in the
siting of, facilities which are necessary to meet requlre—
ments whlch are other than local in nature."¥ There is also
a provision which bars approval of a State management program.
by OCZIM unless the view of federal agencies principally
affected have been adequately considered.

Individual State management program development takes
place within this basic framework of requirements as amplified
and interpreted by OCIM's administrative guidelines. The
result of this complex process of program development is a
management Program Document which serves as the vehicle for
federal review and approwal of a state management program.
This Program Document must address certain established
substantive and procedural requirements. Combined with an

31bid.

1bid.
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environmental impact statement prepared by OCZIM, the com-
pleted Program Document is circulated for review and comment
by relevant parties and agencies. The National Oceanic and.
Atmospheric Administration (NOAA) approval is to be based on
findings of compliance with both the substantive and pro-
cedural requirements. Federal agencies and their field
offices can, during this review and comment period, assess
the Program's effect on their interest and activities, object
to Program provisions, and suggest modifications and alter-
natives.

2.1.3 Responsibilities of Major Partici@ants

Federal Office of Coastal Zone Management.--Implementation
of the federal Coastal Zone Management Program is the respon-
sibility of the Department of Commerce's National Oceanic
and Atmospheric Administration which has established an
Office of Coastal Zone Management. In addition to participation
in the continuing development of national coastal zone
policy and programming, OCIM directs the implementation of the
specific program provisions of the CZIMA. It establishes the
program's guidelines, administers the various coastal manage-
ment assistance grants, provides Program devlopment infor-
mation and support, and monitors the progress of State Program
development. After Program submission by a State, OCIM
manages the process of Program approval through the Energy
Impact Statement (EIS) process. As the primary focal point
for the federal coastal management program, OCIM also serves
as a link among the various participants--State coastal
zone management agencies, federal agency headquarters, and
field offices. This coordinative role is important to the
process of Program development and approval but has also been
significant in terms of the continuing evolution of the
federal program's body of administrative rules and regulations
which govern not only the development and approval of State
Programs but the application of the key federal consistency
provision during Program implementation.

Coastal States.--As indicated previously, coastal States
participating in the federal program are responsible for
developing and implementing management Programs for their
coastal zones. These Programs must deal with three broad
classes of policies--resource, coastal development, and
government process policies. In establishing these policies,
States are required to seek broad public participation and to
carry out extensive intergovernmental consultation and coor-
dination. Relevant federal lands, agency activities, and
‘interests must be identified and taken into account during
Program development. Opportunities for federal agency parti-
cipation in the development of the program must be provided,
and federal agency views must be adequately considered.
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The Act and its implementing regulations place the.
primary responsibility for soliciting and accommodating
federal agency participation and comment on the part1c1pat1ng
State. The completed Program submission must document :
required opportunity for federal agency participation and
consultation.

States must also indicate in the management program how
they intend to implement the federal consistency provision of
the CIMA. They must indicate, within the framework of the
legislation and implementing regulations, the specific federal
activities to be reviewed for consistency (enforceable poli- -
cies) and the procedures to be followed for the consistency’
review, determination, and.certification process. Like the
other elements to be included in a management program, the
element dealing with the federal consistency provision must be
developed in cooperation with relevant federal agencies.

Federal Agencies.--Federal agencies at the Headquarters
level essentially have two kinds of involvement with coastal
zone management policy and activities. In terms of the overall
federal coastal zone management Program, they are responsible
for participating in the continuing development of coastal
zone policy as it relates to their interests and in the
development‘of the administrative guidelines for Program
development, approval, and 1mp1ementat10n as they affect
agency activities and mandates. The latter participation has
been particularly significant in the efforts to define "exclu-
ded federal lands" and to draft regulations implementing the
federal consistency provisions.

The second kind of involvement for federal agencies at
the Headquarters level is their responsibility for providing
policy direction for the field offices, establishing a frame-
work of administrative guidelines for field office partici-
pation, and ensuring field office compliance with the pro-
visions of the legislation. Headquarters of federal agencies
can provide their field offices guidance as to the effects
and implications of coastal management programs and policies
for 'a particular agency's activities so that the field offices.
can effectively comply with the CIMA's mandate for federal
agency cooperation in management program implementation.

Field offices should be prepared by Headquarters for dealing
with state coastal management agency concerns and making the
necessary internal administrative adjustments for program )
implementation.

Because the federal coastal zone Program focuses primarily
on State activity, the most intense federal involvement in
coastal zone management activities is at the field office
level. Field office personnel are responsible for representing
federal agencies' views and interests in consultation with
State coastal management agencies for Program development
purposes and on a continuing basis for Program implementation.
Once a State management Program is approved field offices
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are responsible for ensuring the consistency of their acti-
vities with a given management Program's p011c1es--"to the
maximum extent possible." : Depending on a field agency's
structure, this respon516111ty might involve considering
activities from the point of view of a number of individual
State Programs which would make the application of a standard
uniform position difficult. Field Office coastal management
procedures and policy will have to take individual varying
State management Programs into account as well as the general
policy and procedural direction provided by the headquarters
level. Field offices will also be responsible for helping

to establish procedures implementing the federal consistency
provisions for State Programs and for complying with both

the substantive and procedural requirements aof the federal
provisions and the State management Programs

2.2 Program Management

Coastal Zone Management Programs all propose to pull
together existing State and federal Authorities and agency
management practices to achieve their identified resource
management goals. This section identifies the major subjects
of Management Programs and discusses the various 1mp1ementat10n
'mechanisms by which States propose to bring existing Authori-
ties to bear on the subjects of interest. The discussion is
based on the finding that most States identify many relevant
statutory Authorities, around which they discuss their Pro-
grams, but that their actual management practice will be
limited to a selected few Authorities and a restricted action
range. This analysis attempts to present an overview of the
contents, subjects, and implementation practices of State
coastal Programs, recognizing that the variability in subjects
and implementation techniques among the thirty odd participating
States is quite extensive. To repeat, the following is not
a definitive view of any State's Program, but a synthsis of
components comprising the prototypical Program.

Table 2 identifies the management subjects which are the
substantive meat of coastal zone management Programs. The
major categories of analysis includes Controlling Uses/Activities--
Regulatory Functions, Managing Uses/Activities Nonregulatory
Functions, and Coordination-Implementation Mechanisms address
‘the professed operational controls and outcome objectives
of the Programs. Some coastal Programs are organized by
geographic areas and some disclaim Use/Activities control
functlons, yet all substatlvely address at least some of the
subjects in the table., The categorization of Use/Act1v1ty
functions into regulatory and nonregulatory segments is.based
on the finding (by OCZM and within states) that the regulatory
‘Programs of agencies, those specially identified enforcable
policies in statutory Authorities, are the hard core of a
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TABLE 2: SUMMARY.OF COASTAT, MANAGEMENT -
T SUBJECTS IN PROGRAM DOCUMENTS

Innovatioﬁé under CIM*

1. Use/Activity/Area Controls
via Regulatory Programs
General development permlttlng

.’in the coastal zone LT x
Use permitting for specific areas , AR
(e.g. shoreline permitting) o X

Controls for specific activities
Environmental management controls -

2. Use/Act1v1§y/Area Man;gement v1a
Nonregulatory Programs

Government development activities :
Managing areas of particular concern - . X
Coastal waters' management :
Special CIM management subjects

bl

3. Iéplementatlon - Achieving Coordlnatlon‘

Coastal policies as 1nteragency , ’
coordinative devices . : : X
.Coastal management legislation X
~Planning requirements, o
Impact review mechanisms
Memoranda of understanding (MOU) . _
,Federal con51stency . ‘ X

4. Spec1a1 CZIM Subjects

Shoreline/Beach Access.

Coastal Energy Impact Program and
~ Energy Facility Sltlng

Urban Waterfronts

. Ports
Uses of Regional Benef1t

T n

BRI

*This is a suggestlve rather than an analytlcally useful
identification of CZM innovations. The variation in program
content and existing Authorities across States makes it
impossible to create any accurate description of innovation -
areas in a single -listing. 1In.some of the identified areas
some States had pre-existing Authorities. - And the concepts
underlying CZM innovations typically have been floating around -
for years (e.g., Areas of Particular Concern under CZIM is .
derived from Critical Areas Management concepts). However, the
indicated subjects have introduced land and water management
innovations in 'a significant group of participating States.
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Management PrOgram. With respect to federal agencies' parti-
cipation in Programs under.the federal consistency regulatioms,
only those enforcable policies of State Programs are required
subjects for consistency determinations. The nonregulatory
policies of state or federal agencies may be considered.
enforcable Program policies if backed by statutory requirements
and. established administrative procedures. Generally the
nonregulatory policies of Programs describe additional

resource management concerns for ex1st1ng agency plannlng and
administrative processes

Coastal zone management has introduced a number of inno-
vative concepts in coastal resource management and the attempt
of State Programs is often to establish these concepts as
State policy and introduce them to existing Program operations
of concerned federal and State and local agencies. The Pro-
gram subjects listed in Tables 3 and 4 identify the range of
concerns of Coastal Management Programs. The typical State
Program includes most of these subjects but most States omit
the innovations giving broad new police powers to a coastal
agency. Coastal Zone Management Programs clearly are very
complex and ambitious attempts at leveraglng wide-ranging
Authorities in a coordinated manner. It is a very difficult
. task to operationalize a management scheme which in the main

relies on agencies external to the official coastal zone unit
for implementation. Table 5, p. 65, identifies the implementa-
tion methods coastal PrOgrams propose to accomplish their
management objectives.

2.2.1 Controlling Development in the Coastal Zone: Regulatory
Management SuDjects , ——

The first category of Program subjects in Table 3, Regula-
tory Programs Cited in CIM Programs, includes three types o
controls over uses In the coastal zone: general development
permitting throughout the coastal zone, use permitting for
specific areas, and use controls (permlttlng and State environ-
mental 51t1ng rev1ews for spec1f1c act1v1t1es.

Coastal zone use permitting is not required by the Coastal-
Zone Management Act, and relatively few States have developed
the Authorities to engage in that activity. The island
Programs (Hawaii, Virgin Islands, Puerto Rico) had pre- existing
comprehensive use permitting, e.g., zoning for their entire
areas, administered by their central governments, and have
ea511y been able to include new coastal zone review criteria
in their permitting processes. On the mainland, California
and New Jersey alone have developed permits for all proposed
uses over a minimal size located in the coastal zone. These
Programs may be regarded as the highest profile Programs; they
include new State Authorities giving the coastal management
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TABLE 3 REGULATORY MANAGEMENT

Implementing Agency Location

Management Subject | Local State Federal

1. General Development Permitting
- Throughout the Coastal Zone X

~

2. Use Permitting for Specific Areas
Shoreland areas = _ X
Wetlands : X
Hazard areas
Other "critical areas"

oo K

3. Use Controls for Specific
Activities _
Key facilities 51t1ng X
" Onshore energy facilities 51t1ng X
Major development siting X X

"X" indicates that the designated Coastal Management Agency
usually administers the indicated control.

agency or its parent agency a solid base for commanding the
attention of other governmental agencies; in essense the
requirement for obtaining a coastal zone permit prior to a
development action by a governmental or private actor gives

an unmatched power of enforcable coordination over the actions
of those actors in the coastal zone. Most States have
rejected the alternative of developing new State level general
permitting authorities as an unwarranted intrusion on tradi-
tional local land use management controls. Proposals for
general coastal zone development permitting have been rejected
by legislatures as unnecessary duplication of local zoning,
and as a decidedly unpopular redistribution of control of

land use from localities to State level. It is interesting
that of the two States which in the early 1970's did introduce
such controls, California in 1977 restructured the administer-
ing coastal commissions to. give greater powers to local
officials, and New Jersey has been quite circumspect in using
its State level permitting processes where localities have
indicated that a proposed development is one which they
support. Only in a very few but significant instances has the
New Jersey Department of Environmental Protection (administering
the coastal zone use permitting Program) denied a development
permit where its approval had been advocated by the concerned
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locality.

Most coastal states desighate state agencies to administer use
controls in ecologically sensitive areas. Most commonly,
wetlands development has been controlled through special
permitting processes over fill operations. In a number of
states wetlands permitting preceded the State's involvement in
coastal zone management. In other States, and this is one
of the real benefits of the CZM Program, the very presence of
the Program, focusing attention on coastal issues. and funding
program development, has provided the base for the development
of wetlands and other critical area management programs.

Dredging and fill operations in wetlands and shoreline -
areas,- of course, also require various permits from the Corps
of Engineers. One of the key potential uses of the federal
consistency provisions of the CZMA in many 'tate programs
will be to address the coordination of the issuance of Corps
permits with those of Btate agencies administering their own
regulatory programs in wetlands and environmentally sensitive
areas,

A few states (Washington, Oregon) had established State
level use permitting for specifically identified shoreline
areas prior to the 1972 Federal CZMA. Other states (e.g.,
Rhode Island, North Carolina, Michigan) have adopted similar
Authorities since 1972. Such legislation usually addresses
itself to the narrowly defined strip of shoreline directly
affecting coastal waters; the purpose is to provide state
level use controls over the location and activities settling
on the shorelines. In Washington, the Shorelands Management
Act requires that urban areas develop a permitting process
for their urban waterfronts, taking into account the provision

of shoreline physical and visual access to the waterfront as
" a prime review criterion. In administration this shoreline
permlttlng is folded into the existing local use controls--
the city zoning ordinance and building code. In most States
where sgoreland permitting Authorities have been passed the
. Coastal Management Agency is the designated administrator
of the process.

A third area where Coastal Management Programs frequently
reference use or activity controls is where the State has
existing authorities controlling specific activities: e.g.,
key facilities siting, energy facilities siting, major develop-
"ment siting. Where a State has pre-existing regulatory Pro-
grams over use locations and development which might affect
the coastal zone, the Coastal Program will inevitably cite
these Programs in an attempt to gain leverage for its coastal
resource protection policies. The net impact of such refer-
encing of existing Programs is unclear. Most often these
Programs were enacted with environmental and resource protection
objectives in mind and thus contain administrative procedures
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designed to consider the impacts of siting decisions. Yet

the coastal Program may identify relevant resource protection
issues operating on a regional or ‘coastal scale o
which are not considered in existing review processes. In
most instances, however, it may be' assumed that the effects

of the inclusion of existing use/activity controls of external
State agencies over specific uses and activities locating in
the coastal zone will not be substantively affected by the
management practices of the coastal unit.

One possible exception which may be of interest to DOT
agenc1es falls under a scenario where a key facilities siting
permit is requlred under State law prior to the approval of,
for example, a highway or airport project. Under certain
circumstances,. perhaps unusual ones, it is conceivable that a
coastal zone agency operating an approved program and a State
agency issuing a key facilities siting permit, might. differ on.
the merits of a project. The coastal agency, though the
federal consistency provisions of the CZIMA might be in a
position to eliminate federal support for the project, or
force serious consideration of its own recommendations. Under
the consistency regulations, of course, a federal agency may
" not fund an assistance project which is found inconsistent
with an approved State Coastal Management Program. Under a
slightly differing scenario, through the emerging concept of
positive or affirmative consistency, a federal transportatlon
agency might project characteristics prior to funding to meet
criteria established by the coastal zone unit. These scenarios
are highly speculative, but they go to the heart of the
federal-state relations . under Coastal Management Programs.

They will surface again when coordination of transportation
systems plans with Coastal Management Programs is dlscussed
again in more detail in Chapter 4 of this- report

State Coastal Programs also reference environmental
management controls and legislatively based impact review
processes as enforceable policies of coastal Programs. All
the Coastal Management Program Documents cite the basic
federally mandated environmental programs leading to the
issuance of permits for air and water discharges. Most State
Programs also cite the toxic and hazardous substances control
programs, the Corps of Engineers dredging and dredge/spoil
disposal permits, and several programs (Maryland, Rhode
Island, for example) identify the Coast Guard's programs of
oil sp111 control and regulation of ocean dumping as areas
for State overview and federal con51stency

In all States'the'federally mandated wastewater discharge
and air discharge permits are administered by State agencies
which have adopted under State law their own environmental
permit and inspection and enforcement programs. State water
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resources agencies or health agencies ‘also adm1nlster ‘ground-
water 'pollution controls, and other State agencies regulate
dredging and fill operations, solid waste management, toxic
and hazardous substances management, oil spill preventions,
and selected other environmental regulatory subjects.

'The inclusion of these environmental programs‘of federal and
State agencies in Coastal Management Programs has a threefold
purpose. First, State Programs attempt to integrate their
unique coastal resource protection policies into the adminis-
trative procedures of cited State and federal regulatory
agencies in those agencies' decision processes leading to the
- issuance of a permit. Second, the permitting processes of the
individual agencies often are not integrated into a common
“impact analysis (Michigan and Texas specifically do this under
State law and have chosen to make this technique the basis of
their Coastal Management Programs), and coastal zone management
agencies see their role as a coordinating function in a use/
act1v1ty control impact review for significant coastal relevant
projects. Finally, for permits and other regulatory functions
of federal agencies, coastal management units intend to utilize
the federal consistency provisions of the CIMA to insure that
federal agency decisions are coordinated with the policies of
the. Coastal Zone Program.

2.2.2 Managlng Development in the Coastal Zone anregﬁlatory
" Management Subjects :

While the regulatory programs cited as means of control in
coastal documents are the most visible management subjects,
coastal Programs do address issues and policies directed at
the operations of government agencies which are not directly
tied to specific regulatory programs. Table 4 identifies
four areas where coastal Programs describe management concerns
over uses and areas where government agencies' nonregulatory
activities significantly affect the coastal zone. The
listings in the table are not an inclusive identification
of all nonregulatory management SUbJeCtS listed by all State
coastal programs, but it is representatlve of subJects included
in most State programs.

Beyond their regulatory functions, government agencies are
of course engaged in many activities which - directly or indirect-
ly affect the resource base of the coastal zone. Coastal
Management Programs seek to introduce, as best they can, their
particular resource management concepts into the decision
making and administrative (planning, pr10r1t1z1ng, budgeting)
processes of other governmental agencies. This is an extremely
difficult task which in program implementation must be tested.
out at the point of conflict between a coastal agency's policies
and the "objectlonable" project of a government agency. The
ambltlous statements in coastal Program Documents merely define
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the coastal unit's perspective of the relévant issues generated
by the management activities of other governmental agencies.
The Program Document lays the groundwork for future efforts

at coordination of management practices..

| TABLE 4: NONREGVULATORY MANAGEMENT SUBJECTS -

TROG

S Impiementing Agency“Location‘

Management'snkject o : Local State.'. Federal

1. Government Land Development
.~ Government lands management
Parks § recreation management
Industrial location programs
Urban development programs
Localities planning programs
Transportation planning programs
~Pollution control programs.

SRR LR RS

5
k%

2. Management of Sensitive Lands
Beaches, dunes management
Erosion control
- Coastal hazards -
Shorelands management

LI
A MK

3. Managing Areas of Partlcular
Concern’
Resource protection areas
Development areas,
High intensity use areas
. Areas for preservatlon and
recreation , X

oM
PR
»

~
by

4. Coastal Waters,Management
0CS plan review
0il spill management
Fin § shellfish management
Recreational boating management - x
" .Navigation § safety‘programs

EEVIYS
VI VIFVIE VIO,

1) Managlng bovernment Lands Development Programs.--
Coastal Management Programs generally seek to-move beyond
regulatory controls over: land-uses (permlttlng) to influence

"X" indicates: Coastal Management Agency is often the
"lead" state agency.
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government agency land management and development practlces.

Not all State programs identify the program areas cited in

this category, and- 2’ number of states identif other state,
federal, or local nonregulatory management subjects affectlng
land development This listing, however, is fairly representa-
tive of the major subjects under this category which state
coastal Programs identify as priority activities for coordlnatlon
with coastal resource management p011c1es .

‘(1) Government lands mana”ement--ln most ‘instances .
is -directed toward state lands. . The effort in most
Programs is to make development activities and normal manage-
ment practices of State lands consistent with the Coastal Zone
Management Program policies. ‘Federal lands, owned or occupied,
~.are,by a currently unchallenged Attorney General's. oplnlon, :
- excluded from the coastal zone and therefore from the consis-
tency provisions of the Federal Act.  However, offsite impacts
of activities on such excluded federal lands may be subject to
the enforccable policies of a state S Program under the con—
51stency regulations.

Because the coastal zone normally is a highly attractive‘
recreation area and contains many state, local, and federal
park and recreation facilities, state control programs fre-
quently cite the management practvices of Parks and Recreation
agencies as subjects for coordination with coastal management
policies. Key areas .of interest are the facility development
process, and the operation of facilities in ecologically
sensitive areas.

Another area of government agency involvement in land A
‘development - (nonregulatory) is typified by industrial location
programs of state Offices of Economic Development. Coastal
Programs in some instances propose to coordindte their-resource
management policies with the operating decisiens of 'government
agencies influencing settlements of major private sector-
developments. Other nonregulatory government development
programs which substantively: influence development in the
coastal zone, including state and local housing agency programs,
localities' urban redevelopment programs, -and state port '
authority development programs, are also frequently cited in
-CIZIM Programs as subject areas for coordlnatlon activities.

A number of coastal Programs, perhaps most, reference 1ocal
comprehen51ve comprehensive plans as a 51gn1f1cant nonregulatory
management device over general land use development in the
coastal zone:. Some states (e.g., Oregen, North Carolina,
Florida, for example) require that localities plans include :
a spec1f1c coastal resources element. The technique of refer-
encing local comprehensive plans in a State management. pro-
gram, with State level development of criteria for local
implementation of coastal management concerns, is- one of three
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acceptable methods under federal coastal zone regulations for
achieving controls over land and water uses. in the coastal -

The placement of pub11c works, publlc 1nfrastructure
investments, 1s of course a major means of shaping develop-
ment. ' State coastal programs frequently refer to the need to
coordinate the development of transportation system planning
programs with the policies of the ‘coastal management effort.
This particular subject is a major portion of this report and
is addressed in Chapters 1 and 4. Tt should be noted that all
- the State Programs cite the major U.S. DOT operating administra-
tion planning and facilities development assistance programs as-
subjects for application of the federal cons1stency regulatlons

(2) Management of Sen51t1ve Lands.--As" resource protectlon, ;
is a major theme In CIM programs. these subjects are often '
addressed in considerable detail in state management programs
To a certain extent existing regulatory programs can be used
to regulate development impacts on sensitive lands. But beyond
permitting requirements for beaches, dunes or wetlands are
public management technlques 1nclud1ng acquisition, protective
development and carrying capacity management. .Coastal management
programs have raised the visibility of resource protection ‘
“issues in such lands, and in many states have 1dent1f1ed gaps
in existing authorities and management programs. Typlcally,
coastal management programs attempt to target ex1st1ng authorities
and administrative practices in such areas through coordinated
permit reviews by bringing. together various state and federal
permitting processes (Washington, Oregon, Virginia, Rhode
Island, North Carolina). Coastal Programs also have provided
fundlng to operating -agencies and localities to develop-and .
administer resource protectlon programs. for 1dent1f1ed sensitive
lands (Wlscon51n) _

(3) Managing Areas of Particular Concern.--The Coastal Zone
Management Act Téectlon 305 (b) (3)) requires participating

states to inventory and designate specific geographic areas
which are of particular concern (GAPC's) to the coastal
management effort. The idea is ‘an innovation in providing-

a defined geographic base for intensified resource and
development management efforts. A few states have .taken

the concept as an important element in their Programs

(North Carolina :in particular used the concept--Areas of
Environmental Concern--to define their entire first tier
subject. to intensified management controls; California has also
designated virtually its entire coastline as- comprlsed of

Areas of Particular Concern). In most states' coastal -
programs, while the GAPC element has been carefully delineated

to descrlbe significant management issues, not many specialized
management techniques for such areas have been proposed. In
their Program Documents, most states have contented themselves
with designating the areas and descrlblng the - ava11ab1e '
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management techniques inherent in ex1st1ng coastal and
environmental authorities. Tt is quite possible, however,
that the potential of the GAPC concept has yet to be tapped.
The Office of Coastal Zone. Management's Special Management
Area concept now (December, 1978) in evolution, may be applied
to specific GAPC sites. .This specialized management technlque ‘
will supposedly allow for the integration of federal, State, -
and local decision making within designated areas. The
evolving concept should be closely watched \
GAPC's ‘have been de51gnated in various States.as 1nc1ud1ng.
three area types‘ resource protectlon areas, development
areas, and areas for preservation and restoration activities.
The first type, resource protection. areas, identifies areas
where the conservation of aquatic or land resources, of eco-
logically sensitive lands, or of aesthetic protectlon areas
is given highest priority. - Typically, wetlands-are designated
as GAPC's (e.g., New Jersey, Maryland, Massachusetts, Florida,
for example). Often erosion- grone areas, Bluffs, beaches, :
dunes, shellfish and finfish breeding or migration areas are
designated as resource protection GAPC's.

DeVeIopment areds are identified in several state CIM
Programs (Rhode Island, Michigan) as GAPC's or potential .
GAPC's. As Rhode Island identified the application of the T
concept, an existing or propesed use (development) may be determined
to be inconsistent with the resource character of the site.
Undercontrolled development in the identified area could,
accordlng to CIM Program precepts, result in damage to coastal
resources and ". . . 1nappropr1ate wasteful, or ‘preempting
uses of coastal ‘resources. Rhode Island's means for desig-
nating GAPC's -identifies the balance between use impacts and.
resource capab111t1es of the site as a prime designation
criterion. Other States identify areas including urban
witerfronts and energy facility 51tes or port districts as
GAPC's.

Areas .for restoratlon and preservatlon act1v1t1es constitute
the last category of GAPC's, one required for consideration by
the federal OCZIM. Under this heading, Florida, for example,
identifies beach nourishment, -and water areas where.the restor-
ation of water quality is an important concern. Other States
identify historic districts in urBan waterfront areas as
suitable subjects for restoration and preservation activities.

The designation o f GAPC's in coastal Programs may .be either
on a site specific basis or as defined generic criteria to be
applied. when conditions indicate. As indicated, .most States
propose GAPC .management to be implemented by exlstlng authorities
at State and local levels. Frequently, Program Documents
defer the management of GAPC's to localities under their com-
-prehensive planning and zoning ordinance, but where they do
so, State-level criteria for management must be clearly
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‘established, and localities' actions are reviewable in terms

of those criteria. State coastal programs 1nev1tab1y reference
State critical areas Authorities, where they exist, as the

prime management tool for controlling GAPU's. State acquisition
of selected areas of particular concern is occasionally men-
tioned in program documents as the most v1able potentlal
management 1nstrument '

(4) Coastal Waters Management - -The treatment of coastal
‘waters as a substantive management area is not requ1red by the
Federal CZIM Act but seems to be an emerging concept in coastal
zone management programs. AS an example of State interests
in the subject, the New Jersey Program clearly describes uses
and activities subject to management in discrete types of
coastal water——rlvers, bays, the ocean. ' New Jersey's program
identifies g varlety of uses (docks and piers, boat ramps,
aquaculture, retaining structures, dredglng, dredge spoils,
fill, bridge construction, etc.) as uses which may be found
to be conditionally acceptable or may be discouraged in site
specific. locations based on characterlstlcs of the particular
water area. - :

_ Maryland also strongly addresses coastal water management
issues in its coastal Program, describing the following
ractivities subject to management: recreational hoating, com- |
mercial shipping (o0il spill containment and prevention), .
dredging and disposal of dredge spoils, activities associated
with living aquatic resources, and ocean dumping. For each of
these topics, the Maryland program identifies relevant issues,

CIM policies, and the authorities of federal, state, or local.
agencies to regulate the activities. For example under a.section

entitled "OCS 0il and Gas Expleration, Production and Transportation,
the Maryland PrOgram identifies policies on oil handllng permits, oil
disaster containment, cleanup, and contlngency procedures, and .

the need to establlsh an oil transport ‘policy to provide

improved levels of safety in transporting oil cargoes. The-

Program suggests that new efforts be made to improve piloting
'systems, install vessel traffic control systems, and where

necessary widen or deepen channels, and control nativation to
~beyond existing systems. ' .

Other State Programs geverally stress the envlronmental
management aspects of coastal waters management. Frequently
‘there 1is less empha51s on controlling uses/activities directly,
than in controlling their impacts through existing regulatory
processes. Often, however, such programs are placed in the
context of the unique resource characteristics of coastal
waters perhaps setting the stage for innovative act1v1ty
oriented controls in the future. Thus Puerto Rico's Program
emphasizes that coastal waters management plays an ‘important
role in supportlng the economic base for recreation, and in -
promoting water's edge quality conditions (dunes, Beathes'
reefs, etc.). ‘Similarly, Rhode Island 1dent1fles the very
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important economic role of fishing resources to the state's
economy; concern that water pollution in Narrangansett Bay may
close valuable fishery resource areas exists.

. The management issues addressed in these and other programs
usually center around water quality mantenance (from point
and nonpoint source discharges) oil spill prevention, con-
trolling erosion and siltation, and dredging and dredge spoil
dlsposal ‘ .

2.3 Implementation Mechanisms in Program Documents

The preceding discussion. identified the regulatory and non-
regulatory programs and agency activities throughout the three
levels of the government which, typically, State coastal agencies
attempt to weave together in an integrated management scheme.
This section discusses the mechanisms identified in Program Docu-
ments to implement coastal Programs to achieve the goal of more
effective management of coastal resources.

2.3.1 The Implementation Task

Tables 3 and 4 (pp. 53 and 57) identify government pro-
grams and activity areas which are the subject of coastal zone
management. In some state coastal Programs the empha51s is
clearly that the Program shall serve to focus existing Author-
ities and government agencies on coastal issues but shall not
introduce new regulatory or procedural requirements for the
private sector., In eather case, in the view taken here, the
essense of the Coastal Management Program is to bring to bear
governmental activities on identified issues of resource
management or development management. Technically the Coastal
‘Zone Management problem is twofold: first, to identify, in
issue analyses and through development of a set of management
policies, the articular management “objectives" for a State
Program (balancing resource protection needs of the physical
environment of the coastal zone and the working of the State's
traditions in environmental regulation and management
activity); and second to provide a set of implementation
_ mechanlsms to achieve those management “objectives."> The
implementation mechanisms selected must cover the three levels
of government and must deal with regulatory and nonregulatory

‘

>The term "obJectlves is not present in all coastal
Programs. It is used Rerein its generic meaning, and not in
the sense of applied objectives.
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subjects in many agencies across the levels of government.

The implementation task is formidable because, as all States
recognize, the many existing environmental, resource manage-
ment, and development agencies pre-existing Coastal Management
Programs play major roles in managing-coastal areas and thus,
form the viewpoint of coastal agencies, those Programs and
policies are the subject of coastal management., In many
programs, therefore, coastal agencies attempt to deal with
impacts on the coastal zone through the activities of governing
agencies. ' Coastal management in those instances is the
management of other governmental agencies to achieve the
coastal zone Program "0bjectives." The Program works by
‘managing the management agencies, This is all very trlcky
business. In bureaucratic terms, at ‘the simplest level, the
issue may be power; the power based on Authorities to compel
other agencies with much larger budgets, staffs, and their

own well established authorities and domains, to integrate
coastal management objectives into their program practices

- as these affect the coastal zone. Less brutally phrased, the

' management task is to devise a set of mechanisms which will
facilitate the coordination of coastal program “objectives"
and management practices with those of other governmental
agencies. In their own sphere those agency Authorities are
controlling and their internal practices 'and external regula-
tory programs are supreme. . Coastal management agencies'
schemes for program 1mp1ementat10n must rely on the development
of effective coordination mechanisms to other governmental ‘
agencies by getting the most m11eage out of whatever authorltles
they do control.

2.3.2 The Coérdination Function

. From this perspective underlylng all management programs
espec1ally in the States with strong CZM authorities, is. the
notion that coastal zone management is essentlally a‘process
of coordination of agency Programs and practices, Coordination,
in this view, is the heart of coastal management efforts. The
pragmatic perceptlon of all State management agencies is that
there is little legislative support for coastal zone super-
agencies to override existing governmental agencies, and even
less support for overr1d1ng traditional land use control powers
‘of localities (except in a number of States with clearly
defined mandates considering activities of greater than local
51gn1f1cance, or areas of partlcular concern.

Coastal zone agencies, 1nstead in thier direct manage-

ment efforts, rely on a variety of 1nst1tut10na1 (Councils,
Commissions), regulatory (permitting], and nonregulatory
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(coordinative :policies, 1mpact review procedures, MOU's etc.)
devices to achieve their operatlonal goal of more effectlve
management of coastal resources _

Certain states-may be-regarded as having high profile
coastal programs (California, Washington, New Jersey, Rhode.
Island, and others) where existing or new state Authorities
have. ¢learly identified a strong mandate to grapple with -~
development activities and state agency actions affecting.
coastal lands and waters. In these states it is likely that
coastal zone Programs shall be more visible and more effective
than in the more typical instance.. While judgments .as to
program effectiveness may be risky, it 1is evident that certain
states have more clearly defined powers of the designated:
coastal zone agency to set policy, to coordinate state agency’
activities, to develop applicable criteria to manage GAPC's
and to engage in an adversary process with other governmental
units over their practices which then may be resolved at a
higher level in a conflict resolution process. These are quite
obv1ously complex areas of management respon51b111ty The
point is that the effectiveness of a given State's program
cannot be simply tied to the strength of its enabling Authori-
ties, thus classifying states as having strong or weak coastal
Programs solely on the appearance of a leglslatlve mandate.

The management dimension is crucial, that is the ability of a
coastal zone agency to netWork'othernstate and -local authorities
and management activities to achieve the objectives of the-
coastal Program. Again the test of effectiveness is likely to
be in the ability of a coastal agency to coordinate the actions
of other agencies and levels of government with the pollc1es and
activities of ‘the coastal zone 1ead agency : '

Table 5 1dent1f1es the main coordlnatlon 1mp1ementat10n
devices found in Program Documents. It is very important
to note that each State creates its own management scheme,
and that except for certain basic parameters established by
the CIM Act and defined by the federal Office of Codstal
Zone management, state coastal agencies select their own -
implementation mechanisms. The mechanisms listed in Table 5
are derived from inspection of Program Documents and represent
a synthesis of management techniques just as earlier ‘tables (3.
and 4) represented a synthesis of management subjects: No one
State coastal agency proposes to utilize all listed coordination-
1mplementat10n mechanisms; it may bBe, however, an indication -
.0of a Program's purpose to note the number of different mech-
anisms it employs to leverage its program policies with those
of other governmental units. No one mechanism is sufficient.
or controlling though. of course, some (e.g., establishing
an independent Coastal Comm1551on with executlve powers) are
1nherently more effective than others.

"Table 5 identifies those coordination-implementation
devices employed by coastal 'agencies to liaison with other

62



State agency activities, then W1th additional mechanisms
employed to liaison with localities and areaside agencies.
Finally the key relationship, the federal Con51stency Regu-
lations, between coastal agencies and federal agencies is
‘identified. The Consistency Regulations are briefly reviewed
in Section 4,2.1 of this report. ‘

Table 5 identifies five direct implementation mechanisms
by which Coastal Zone Agencies may influence the activities
of other governmental units and may gather the. authorities of
other agencies under their program requirements. The right-
hand column in the table identifies those states where the
coordination implementation device described is especially _
visible. Eight indirect coordination implementation devices
are also presented in the table. Some of these may be quite
as effective as the direct 1mp1ementatlon mechanisms descrlbed
in a particular state's admlnlstratlve setting.

2.3.3 Direct Coordlnatlon—Implementatlon Mechanisms

Direct implementation mechanisms are established or refer-

enced by coastal legislation and provide the coastal agency
.with an authoritative base for accessing the programs and
authorities of other agencies. In this sense direct mechanisms
are substantive devices for coordinating the coastal agency's
policies and activities with those of other agencies and

levels of government. They are substantive mechanisms because
they provide specific enabled nzans and conditions for the
designated coastal agency to liaison -and even impose its
policies on other governmental entities and directly on .the
private sector. This is the distinguishing characteristic of
the direct implementation mecﬁanxsms, they -are controlled

by the coastal agency and they may be used, within the ‘
strictures of other agencies' Authorltles, to affect the !
activities of those other agenc1es. By this definition, for
example, a state critical .area's management program may only

be considered a direct coordination-implementation program for
implementing a state's coastal Program if that critical area's
pregram is. administered by the coastal management agency.

Then the coordinative function.of the land management program
may be controlled directly through the coastal Program policies.
A referenced liaison to that Program might assist in procedural
coordination of State Programs, but could not be: con51dered a
direct and contrelable 1mp1ementat10n device. :

Not a11 states’' coastal programs employ direct implementa-
- tion mechanisms as identified above. Where at least one of the
listed devices is not available, the coastal Program must. rely
on the indirect implementation mechanlsms which are more pro-
cedural in character. It may be suggested then that the

absence of all of the indicated direct implementation mechanisms
in a coastal program leaves that program at a.distinct disad-
vantage in its ability to actually implement its policies.
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Most of the coastal Programs contain only a few of the 1nd1cated
direct 1mplementat10n mechanlsms

The flrst direct mechanlsm listed in Table 5 is the general
. development permit. New Jersey and California are the only two
States where specialized coastal zonewide permits have been”

. established for all but minor” development projects. .'A number of
other States, however (e.g., Washington, Michigan, North '
Carolina, etc '), have either established shoreland (flrs+ tier)
~ permits under their coastal Program, or have taken existing
shoreland permitting programs and placed them under the
operating authority of the coastal management agency. The _
island territories (Puerto Rico, Virgin, Islands), and Hawaii,
have island-wide development permitting and the coastal agency
input: into that management process.  The key element in deter-
mining whether a State's land use permitting process may be

- considered a direct coastal zone management implementation -
vehicle is the location of control of that process--if it-

falls under the authority and. activities of the Coastal Agency,
the permlttlng program may be considered a coordlnatlve 1mp1e-
mentation mechanism for the coastal Program

Where the Coastal agency. does control the general develop~
ment permit process in all or part of the coastal 'zone, and = .
where other State (or local or federal) agenc1es must obtaln a
permit for their development activities, “the permit is a priori
a highly effective coordination device; 1t has clout as a
mechanism for imputing the coastal agency's p011c1es into the
decision making practlces of the appllcant agency.

. Another direct coordlnatlon 1mp1ementat10n mechanism |
'appearlng in selected state programs .is the establishment by the
leglslature of an independent Coastal Commission with executive
powers. Again.only a few States have set up such a structure
The Coastal Commission always has some direct area of manage-
ment authorlty--e g., the aforementioned permitting process,
or area management under the GAPC process, or Conflict Reso-
lution and Appeals. processes. In the states where ‘such a Com-
mission exists (California, Rhodé Island, North Carolina) State
agencies pursuing activities .which fall under the concerns of
the Commission are, within the boundaries of their own Author-
ities, required to 1mplement these activities under the gu1d1ng
p011c1es of the Commission. The commission with executive -
powers is then, where it exists, a very effective mechanism
for coordination and implementation -of coastal program policies.
The organizational form however is rare, only three states have
inaugurated the Comm1551on form. .

: The third direct implementatlon mechanism cited in coastal
programs is process oriented. In several programs, and pre-

sumably in their coastal Authorities, States have referenced

existing State Environmental Protectlon Acts (SEPA) and their
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requirements for environmental impact reviews of state agency
_ activities which may have a significant effect on the coastal

zone. The effect is to add to the existing SEPA process a new
specialized concern with coastal development management. The
device can only be regarded as a direct means of coordinating
and implementing the coastal program if the revised SEPA pro-
cess is administered from the same agency as the coastal pro-
gram. In that instance the linkage between SEPA and the pro-
gram will be direct and controllable, under: ‘any other organi-
zational configuration the environmental review requirement
must be considered a procedural means of coordination and not
a substantive one. Of all the State Programs, those from
Michigan and Texas rest most heavily on the use of the environ-
mental impact review process to assure agency coordination and
implementation of the policies of the coastal Program by State
agenc1es.

Another direct 1mp1ementat10n mechanlsm, applylng to
localities, is the requirement in- several State programs that
local comprehensive plans and ordinances specifically include
a coastal zone management.element which is then reviewable and
must be found acceptable by the state coastal agency. The

~mandated inclusion of such coastal zone elements and the devel-
opment of acceptablllty criteria by the state coastal agency

" make such elements a direct coordinative device. " .Such
required action by localities should be differentiated from
the more passive review of local plans and ordinance by state
coastal agencies which other state programs describe.

The last direct coordination-implementation device
described in Table 5 is the designation of Geographic Areas of
Particular' Concern by and the management activities proposed
for those areas by the Coastal Agency. All states are
required by the federal Office of Coastal Zone Management to
include GAPC designation and management criteria in their.
coastal program, but not all States reserve the designation
and management functions to the Coastal Zone Agency. Again
GAPC activities can be considered a coastal zone program imple-
mentation device only if those act1v1t1es are in fact conducted
by the Coastal Agency.

GAPC s are one of the prime areas of man;gement 1nnovat10n
in the coastal Program. In several states they propose an
- integration of activities of state environmental management
.functions, development activities and local government land
use powers. As such they are an important tool for program
coordination and 1mp1ementat10n of coastal p011C1es.
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Table 5 1dent1f1es nine . mechanlsms descrlbed in coastal
program documents. for program coordination- implementationcwhich-
are not based on new legislatively enabled administrative sub-
jects.. Generally these mechanisms, ‘whether or not they are
referenced in state coastal legislation,. are designed to-
facilitate coordination of the coastal program with the acti-
vities of other agencies. These devices are less "hard"
implementation tools, which may be used to force compllance, ,
than they are adaptable devices which aid the process of: pro-
gram coordlnatlon ‘and 1mp1ementat10n.

The first two mechanisms are dlfferent ways of reach1ng
out with coastal program policies. In the more definitive
technique, coastal policies are separated into two categories--
enforceable policies backed by specific Authorities which in
turn are implemented by a variety of State agencies, and all
other policies. This approach galned popularity after the
March, 1978 promulgation of the final consistency regulations
by NOAA.8 Those regulations spec1fy that federal agencies
must conduct their activities in a manner. con51stent with the
enforceable policies of ‘a coastal program, not with all _
its policies. Enforceable policies are defined pragmatically.
as policies which rest on State statutory Authorities imple-
mentable by State agencies. The accepted technique
in recent Program Documents is to identify those Program. p011-
cies which are meant to be taken as enforceable policies by .
citing the source authority and the agency programs which
support that policy. The technique may be formally regarded
as a networking of authorities dinto the policy framework of
the coastal management program. The cited agency authorities
and programs are, in effegt, incorporated into the program and,
it is assumed, may be subJect to coordination with a vengeance
after the program is adopted by the executlve branch in the
. state. r _ .

The third coordlnatlon 1mp1ementat10n mechanlsm descrlbed
in Table 5, Memoranda of Understandlng, forms an essential part
of the Maryland program, and is present in several other State
Programs. The MOU concept specifies distinct relationships
between the Coastal Zone Agency and the other (usually state
“agency) signatory. Generally the MOU states that the policies
of the coastal zone program shall be considered to contain the
worklng policies of ‘the other agency, except where that
agency's. Authorities may be compromised. 'In addition, MOU's
may define certain impact analysis or project plannlng review
processes by which the Coastal agency can review and comment
on major development activities of the other participating

&

Federal Register, March 1, 1978,
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agency.

The next coordination device identified is the employ-
ment of a Coastal Council to input external agency and local
and federal government perspectives into the coastal zone
‘management process. The Coastal Council concept differs
from the Coastal Commission discussed above in that it has
advisory powers only. It is a vehicle for interagency and
intergovernmental input to the ‘coastal agency, where the
Commission structure, as defined above, has executive powers.

_ Another coordination technique used by coastal management
agencies is to specify a project planning review process for
major development activities of other governmental units.
Frequently these review processes may exist in prior state
authorities for key facilities siting, or for State environ-
mental impact review studies. Or they may be agreed upon in
a Memorandum of Understandlng between the coastal zone unit
and a given agency. The project planning review is designed
to allow the coastal agency staff to inspect and comment
upon thedevelopment of plans and projects which will signifi-
cantly affect the coastal zone. In particular, in a number
of state Programs, energy facility siting in the coastal
zone is reviewable by such project planning review processes.

. The legal status of these reviews may be questionable;
negative findings by a Coastal Zone Agency on another agency's
project may nor be enforceable. In many programs where they
are proposed, however, major differences about a project
would be referred to a specified conflict resolution process,
Such conflict resolution mechanisms are yet another coordination
mechanism in coastal programs. Most Programs contain explicit
resolution sections including details of recourse to higher
executive levels to resolve interagency differences.

Another coordination-implementation device employed in
Programs is the provision of technical assistance from the
Coastal Agency to State or areawide agencies and to localities
to assist them in implementing the coastal Program. Technical
assistance takes the form of funding for personnel or actually
providing the technical expertise, where the agency or
locality does not have it.

The last indirect coordination-implementation mechanism
identified in Table 5 is the use of the A-95 Clearlnghouse
process in addition to whatever State activity logs exist,
to keep the Coastal Agency abreast of all development and
management activities of governmental units which may sig-
nificantly affect the coastal zone. All State programs
employ the A-95 process as a coordination device.
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2.4 Special CZM Management Schjects

2.4.1 Poundary Delineations

The federal Coastal Zone Management Act requires that a
State's coastal zone management Program identify ''the boundaries
of the coastal zone subject to the management program’’ and
requires that the area within the boundaries include those
lands ''necessary to control the shorelands, the uses of which
have a direct and significant impact on the coastal waters' as
defined in Section 304 (b) of the Act.

- State CIM Program boundaries frequently are derived from
an inventory of natural ecosystems. Most of the State Programs
include a strong biophysical orientation as a basis for the
development of management controls over land and water uses.

Several state Programs have adopted regulations which have
geophysical bases including entire towns and cities. Boundaries
are chosen to be readily comprehensible to property owners,
government and state agencies, and the public in general for -
ease in administration of CIM by the local government. Geo-
‘political boundaries are often delineated along administrative
features in accordance with approximate bBiophysical criteria.

In general, state boundaries include areas which have a
clear and demonstrable interaction with coastal waters in
relation to biophysical impacts. The extent of States'
coastal zone boundaries are often de51gnated in terms of
one or more of three general categories:  '"coastal counties;"
areas of 1000 feet (or some other disténce) inland from
tidal waters; and, the more "natural™ boundaries which note the
interface of the shoreland and upland systems as the extent of
the coastal zone management boundary.

'Several States (see Table 6) stratify their boundaries
in categories. Tiers may be defined to allow varying degrees
of coastal agency control: more intense for the management
of sensitive coastal areas and less intensive for other areas.
The states that specify tier systems for regulation purposes
generally have, as their primary tier, areas most contlngent
to the shorellnes. Under this model activit¥es occurring
in or adjacent to the waters of the State's coastal zone are
subjegt to closer regulation than activities occurring further
inlan

7CZMA, as amended, Section 305(b)(1).

8CZMA, as amended, Section 304(a).
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State or
Territory

Virginia

Virgin
Islands

Puerto Rico
Texas .

New Jersey

Delaware

Louisiana

Hawaii

Florida

Maine

New
Hampshire

TABLE 6: IDENTIFICATION OF AREAS

TO BE CONTROLLED BY STATE OR TERRITORY

Extent of .Coastal Zone

Inland to western boundaries
of "Tidewater Virginia"

Entire Virgin Islands

Offshore islands § 1000
meters inland (+)

"interface of shoreland
& upland systems"

"Cafra Area" § upper wet-
lands boundaries (1000 to
24 miles inland)

Entire state

"best fit line" (line of
Pleistocene Recent Contact)

100 yards to seven miles
inland from coastal waters

Coastal Counties

"Coastal Areas"

Coastal Counties

70

" Identification of
- Tiers Within Zone

Areas subject to
periodic flooding
(tidal flooding)

Offshore Islands
§ coastal strip

- inalnd to approxi-

mately biophysical
criteria

None

"Shoreland"

~None

Coastal Counties

None

SMA (Special

Management Area) -
(Counties will
determine) -

Coastal counties
previously defined
planning boundaries -

250 feet of normal
high water of ponds,

rivers & salt water

body

1000 feet inland

or 20 feet elevation
contour which is non-
cylindrical '



State or .. Identification of

Territory: - Extent of Coastal‘ZOne.~- " Tiers Within Zone
Iilinois (inland of) flrst platted None

‘property line or major right-
~. of way inland of the 100-year
‘Lake Michigan Open Coast Flood
Plain § 100 year Lake Michigan
Sheltered Flood P1a1n

Washington = Coastal Counties 200 feet from high
S ' SR water mark '
Oregon ‘.e Crest of coastal mountaln . none
‘ range (8-45 mlles) Lo
California 1000 yards from mean high  none.
tide (+/-)* T
‘Wisconsin ,'Coastal Counties E ' none
Michigan 1000 feet from hlgh water none -
: mark (+) ‘
Massachusetts 100 feet 1n1and of v151b1e' | none
~ r1ghts ~of -way#** o
Rhode Island One mile from tidal waters " none .
 Maryland Coastal Counties- , - 100 year floodplain .
: (+/-)
North . Coastal -Counties A o "Areas of Environ-
Carolina - . ‘ mental Concern"

Source: State Program Documents

*1nd1cates modlflcatlon of stated measure when necessary
**area to be controlled includes Cape Cod, Nantucket, and
. Martha's Vlneyard :

Seaward BGUnddries

" Virgin Islnds, Puerto.Rico § Hawaii: seaward to outer limits of
U.S. territorial sea (3 nautical miles from approximate baselines).

Texa$ and Gulf coast of Florida: = 3 leagues by colonial charter.

All other states: 3 nautical miles.
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The States de51gnat1ng tier delineations have varied

. tier-boundary extents primarily because of ecological 1mpacts
on the coastal zone, but also for geopolitical reasons. - For
example, Maryland's primary tier includes the 100-year
floodplain for b10phy51ca1 purposes; but the extent of

the floodplain varies according to differences in phy51o—
graphy and development pressures among the counties. In
MarylanHTE Program the significance of tier designations

lies 'in their relationship to-the Coastal Agency's project
evaluation process. Thus tier (boundary) designations take
on a functional role in the operation of the Coastal Zone.
Program. Table 6 identifies the defined coastal zone boundaries
of most of the active CIM programs-.

2.4.2 Shore11ne/Beach Access

The 1976 Amendments to the Coastal Zone Management Act
require participating States to include in their CZIM programs
"a definition of the term 'beach' and a planning process
for the protection of, and access to public beaches and
other public coastal areas of environmental, recreational
historical, aesthetic, ecological or cultural value."? The
,c0rrespond1ng Regulatlons require the Program Document
to 1nc1ude

(1) "procedure for asse551ng publlC areas requiring
access or protection.,

(2) definition of 'beach' and identification of
beaches. _

- (3) articulation of enforceable State p011c1es per-

taining to shorefront access and protection.

(4) method for designating shorefront areas for

) preservation or restoration if appropriate.

(5) identification of legal authorities, funding
programs and’ other techniques to meet manaoement

" needs.

_ Also, in the 1976 CZMA Amendments there is a funding
clause for the purchase of land for the purpose of providing
coastal access. The Federal Office of Coastal Zone Management
will make grants for up to 50% of the cost for the purpose

of "acuiring lands to provide access to public beaches and’
other public coastal areas of environmental, recreational,
historical, aésthetic, ecological, or cultural value, and for
- the preservation'of islands;” The act does not require the
beach/shoreline access element to be included until October of
1976. Nevertheless, all State Program Documents except those

Y16 U.S.C. 1461, CIMA, as amended, 305(b)(7), 315(2).

107h44.
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from Ohio, Oregon, Louisiana, and Wisconsin address beach/
shoreline access even though it was not required of them.
Federal funds have not yet (1978) been approprlated for these
purposes.’

Maine, New Hampshire, and Delaware among our sample
Programs, discuss beach access in limited context, New
Hampshire's legislation states that there is special interest
in development of facilities that are dependent on access
to coastal waters. Maine's policy for access is to 'give
first priority to police refinement of issues related to
port development, tourism, heavy 1ndustry, fishing, public
access, recreation. . . ." Delaware's needs assessment
survey showed a need for parking, launching and mooring
facilities so their Program Document mentions the acquisition
of capital development funds for boat ramps and access points
along the bay.

The State documents that go into more detail approach
access in varied contexts. Some programs, for example,
consider access as an integral part of recreation concerns.

The major recreational use in the coast is, of course,
related to beach access and recreational boating. Thus

the provision of more recreational facilities (boat ramps,
marinas, etc.) requiring new. and- improved access is frequently.
addressed 'in State programs. New York's recreation/access
goal, for example, is to prov1de opportunities for public
access to, and public recreation in, the coastal zone through
the establishment of recreational areas. Hawaii's document
discusses access under the heading of recreation, ‘while
coastal access concerns in Delaware's program are. exc1u51ve1y
concerned with recreational access.’ ‘Michigan is not only
concerned with encouraging tourism and recreatlonal opportunity
but also with improving accessibility to the "widest range

-of socio-economic classes.' California and Texas are con-
cerned with providing physical access from the roads to

the shoreline while New Hampshlre 1s 1nterested in 1ndustrlal
access. L :

State Coastal Agencies iﬂentify two basic areas of inter-
action between transportation concerns and beach/shoreline
access. First is the need for adequate physicadl transportation
links from populated urban areas and interstate highways )
from non-coastal areas to the shore vicinity. Maryland, for
instance, is concerned primarily with the transportation network
between the Baltimore-Washington area and the Atlantic Coast
Beach. Massachusetts' coastal Program emphasizes the develop-
ment of highway systems supporting coastal access--including
adequate capacity on inland systems serving the coast.
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The other way of looking at transportation concerns and
.shoreline/beach access is in terms of issues raised by crossing
private property and sensitive dunes to get to the shore.
California most clearly (and most solely) notes the transpor-
tation planning role by indicating a need to control private
development in order to secure access and to plan road capacity
'in order to control private development in order to secure
access and to plan road capacity in order to control private

- development. An increase in road capacity to an area, the

. California program notes, will increase private development

and thus decrease open access where public access has been
assumed to exist. California's policy is to prlorltlze
development that allows public access and to require new
developments to provide for public access. Notice that

neith:r of these policies deals dlrectly with transportation
planning or land use planning..

Few of the state documents in fact deal spec1f1ca11y with
transportation planning. Massachusetts's CIM agency has an
agreement with the Massachuestts Office of Transportation
Implementation Plan and propose needed changes--including changes
for access and recreation elements.

Hawaii approaches access as a recreational problem and
they list supporting policies with corresponding statutory
Authority. It is especially interesting that in that 1list
the Hawaii DOT is given responsibility to regulate and manage
shores, shore waters, navigable streams, harbor and waterfront
improvements belonging to or controlled by the State, and to
provide permits for private use of shores and shore waters.
And, in addition, the Hawaii CIM is to provide funds to DOT for
that planning..

Land-use planning is mentioned in several of the documents
in terms of requirements, covenents, restrictions, and zoning
that can be applied in order to assume public access. Legal
issues surrounding the right of public access to public beaches,
across private property--through easements, etc.--are a noted
area of concern. The California Document mentioned above has
a policy of requiring new subdivisions to dedicate accessways as
a condition for approval. Cadlifornia also uses land-use
planning in assuring equal access by requiring a percentage of
low and moderate income housing to be built as a condition of
approving condiminium plans., The Virginia Island Program sug-
gests that development plans should be required to include
pedestrian access to the urbanized waterfront. Puerto Rico's
policy is to discourage construction of building subdivisions and
other activities that would impede public access. As is men-
tioned in most of the documents, in proposing land-use approaches
to the providing of access, one must carefully consider other
natural resources and private property rights.ll

11See the Florida and Maryland Program Documents.
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An interesting point brought out by both California and
Michigan is the need to provide and assure equal access to all
socio-economic levels. California goes into this aspect in
more detail, proposing land-use plans and regulations for
development that would require provision of equal access.

All of the documents consider planning of shoreline and
beach access from the perspective of increasing access and/or
assuring access to the entire shore. Texas, however, mentions
the need to consider limiting access to beaches or shores where.
preservation of special areas is desired,

A few states consider visual access to the coast in
addition to physical access. The 1mp1ementat10n plan for
Massachusetts advocates a mixture of uses along the waterfront
in order to provide better visual and physical accessibility.
Florida's policy is to maintain visual access where possible.

When the documents are taken altogether one emergent theme
is an attempt to use the coastal program as a vehicle to justify
providing access to the beach/shore from the nearest road by way
of acquiring land or rights-of-way. .The techniques utilized
basically come down to land-use- tools such as subdivision
restrictions, permits, and dedication requirements (e.g.
California, Hawaii, Virginia, Maryland, Puerto Rico, and V1rg1n
Islands), prlorltlzlng land uses which emphasize access (e.g.
Illinois and California), purchasing and maintaining accessways
(e.g., Maryland, Texas, Hawaii, California, and Maryland),
and prov1d1ng tax breaks to property owners who grant rights-
of-way and dedicate property (e.g., Virginia and Maryland).
Those considering access to the beach to be a recreational con-
cern advocate tools that utilize more shorefront land for
recreational purposes thus increasing the accessible shorefront
recreation. These tools include purchasing of recreational
land (Maryland), and favoring projects that provide multiple
uses (e.g., military bases on the shore that allow people to
use their shore for recreation (see Maryland Massachusetts,
California, and Puerto Rico)). Florida's policy is to require
publicly funded projects to provide beach access. . Some programs
suggest that government surplus land be transferred to public
recreation purposes as a first priority (see California and
Hawaii).

2.4.3 Urban Waterfronts'

In several states coastal zone management programs provide
a more coordinated and more clearly focused framework for
governmental decision-making regarding coastal waterfronts.
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New coastal policies in those states are laid over existing
local land use authorities. In Hawaii, or example, the

Land Use Law has been extended by the CIM program to include
new Shorelands Management boundaries and shorelands use per-
mitting. In urban areas such shorelands permits allow
another level of consideration of potential uses, apart from
mandates in the prime land use control authority.

Most often coastal management reviews of urban water-
front development encompass only a few "critical' issues.
No state has adopted the view that coastal programs provide
planners a license to impose “positive zoning"™ in urban areas.
Coastal program document emphases on urban area management
generally give priority to industrial and commercial activities
which are water-dependent and to the promotion of visual and
physical access to the waterfront. Major barriers to water-
front access (e.g., highways and low density non-dependent
uses--warehouses) .are strongly d1scouraged

The Maryland coastal program offers an example of how
local government land use authorities can be shaped by state
level (coastal agency) development guidelines. In the
Maryland coastal program certain locations, types of areas,
are designed as suitable for various types of major facilities--
e.g., ports, power plants., In addition, more general forms.
of industrial development along the coast are to be encouraged
to locate in selected settlement areas. Thus the program
proposes new initiatives in state level industrial development
activities; initiatives involving shap1ng major coastal
development patterns.

The Maryland program, in the Baltimore Metropolitan Coastal
Area Study, provides a good demonstration of an urban area
coastal management planning process. The study was designed
as a guide to coordinate actions, build consensus, and
resolve conflicts in the preservation and use of urban coastal
lands and waters. Committees were established to make
assessments on how to manage coastal resourees and control
coastal land uses. Specific issues which surfaced included
marina development policy; coastal land transportation system
congestion; and more general urban-rural growth policy issues.

The California coastal program, in another example of
urban waterfront concern, references legislation passed to
provide techniques for the management of areas needing protection
or public access. The State Urban Coastal Park Bond Act of
1976 is one such effort to implement the State's access and
resource protection policies. One of the Act's priorities
is to acquire coastal recreational resources with land and
water areas chosen which are best suited to serve the recre-
ational needs of the urban population. This Act is invoked
when 1ncompat1b1e uses threaten to destroy or substantially
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d1m1n15h the resource value of an urban coastal area.

The maJorlty ‘of State CIM Programs stress growth directed
‘towards minimizing urban.aprawl and maximizing public access
and recreational facilities in urban areas. Use priorities
- are directed toward water-dependent industries and commercial
activities with provisions for the preservation of historical
and archeological sites. Various studies have been .initiated
by the CIM-Programs to assess the impacts of land uses within
~urban areas with financial assistance and technical expertise -
given to local governments to evaluate density conflicts in
order to identify and explore ways to correct problems.
Specific concerns include visual barriers on the shorefront,
water quality problems, the determination of capabilities and
~suitabilities of coastal lands .and waters to accommodation of
various urban uses,. renoviation and restoratlon,,lncreased .
recreatlonal act1v1t1es and hlstorlc preservatlon -

2.4.4 Uses of Reg;onal Beneflt

_ The CIMA requires as a condition of the State CZM Program
approval that a program provide a ''method for assuring that
local land use and water use regulations within the coastal zone
do not unreasonably restrict or exclude land and water uses
of regional benefit.12 The NOAA Regulations for this section
require that the states: 'develop a method for determining
uses -of regional benefit," and develop a method "assuring that
local land and water use controls in the coastal zone do not13
unreasonably or arbitrarily restrict or exclude those uses."
The Regulations state that uses of regional benefit should -
include the national interest required in Section 306 of the
Act. Typical examples of the national interest include:
energy production and transportatlon, recreation of. interstate.
_nature, production and transportation, recreation of interstate
. nature, production of food and fiber, preservatlon of life and ‘
.property, national defense and aerospace history, cultural,
aesthetlc and conservatlon values, and m1nera1 resources.

Most coastal Program Documents have followed the regula-»
tion's format closely by devoting several pates to defining '
uses of regional benefit (usually to mean uses that effect
a multicounty area), by listing the uses of regional benefit,
and listing reasons why their Programs prevent unreasonable
exclusion of those areas.l4 Unreasonablezexclusion is defined

4

12CZMA Sectlon 306(e)(2)
13cpr 923. 17(a).

14Callfornla, Hawall, Malne, I111n01s Wisconsih, Rhode
Island North Carolina, Texas, Massachusetts, Michigan, New
Jersey and Maryland. : o
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in the CIM Documents to mean arbitrary and capricous decisions
to exclude a use when few or no alternative sites exist for

the proposed use. The controls suggested to prevent such
exclusion vary, but basically they consist of three authorities:
1) the State's right to pre-empt local decisions, 2) the State's
right to participate in local land-use planning functions,

and 3) judicial remedies (States or prlvate c1tlzens can appeal
1oca1 decisions).

Three States, Texas, Rhode Island and Massachusetts,
combined the requirement concerning regional benefits with the.
CIMA requirement to consider national interests. - (The federal
regulations all but suggest such a merger.) Most States have
indicated a broad concept of regional benefits. considering
uses such as national defense and food production. Michigan,
however, also employs a narrowly defined concept of region
by considering such uses as churches, schools, and mobile
home parks to have regional benefits, New Jersey is the only
. State to consider low income housing as a use of regiomal
beneflt. .

The island entitles (Hawall, ‘Puerto: R1co, V1rg1n Islands)
found this requirement duplicative of their existing authorities.
Puerto Rico merely states that there are no local regulatlons
that have power autonomous of the Planning Board, The Virgin
Islands plan considers the requirement not: anpllcable

Loulslana, Ohio and Florida fail to even 1nforma11y
discuss uses of regional benefit.-:

Most of the States specifically 1list transportatiomn as a
use with regional benefits in their Program Documents.l5 .
Massachusetts, Texas, and Rhode Island discuss the methods of
preventing unreasonable exclusion for each specific use of
regional benefit. Texas describes two major methods: use.
of eminent domain to acquire land for highways, etc, and a .
procedure for transferring State land to the federal government
for civil works (to be used for ports).

,The.Massachusetts Program points out that development of
new ports is restricted except when development is shown to be
needed for regional benefit and national interest. The State
takes a collaboratlve ‘approach to future transportatlon

15NeW Jersey, California, Hawaii, Maine, Maryland, North
Carolina, and Michigan. - ’
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development, requiring State, local and federal involvement in
the planning process. The programs note, however, that MASS-
PORT is exempt from local zoning and that the tidelands laws
prevent exclusion of maritime navigation in deslgnated ports
and protect navigation rights, :

The Rhode Island Program also requires consultation of
all levels. of government on developments of greater than
local impact. Rhode Island, like Massachusetts, also gives -
port development a. high priority as a use of regional benefit.

This review indicates that most of the states in our
sample have followed the NOAA Regulations regarding ''uses of
regional benefit" and that their Program Documents contain
adequate statements about the occasional need to override
local priorities to- serv1ce the natlonal and regional 1nterests
adequately

2.4.5 Port Development

State Coastal Management Program Documents frequently
address the following port development issues: the need to
support the port's economicfcontriﬁution to the State; main-
taining environmental quality in sensitive areas (e.g.,
restricting port development in such areas); encouraging
recreational aspects of urban port deVelopment (e.g., use of
dredge spoil ‘disposal sites as future park areas); and applying’
environmentally oriented project evaluation and review pro-
' cesses to port development activities.

In instances where Coastal Program Documents do not
address ports in a separate section, the subject is often
addressed under the topic, "Geographic Areas of Particular
Concern." Under this label coastal program interests in
steering port development away from wetlands, fin and shellfish
breeding waters, public trust areas. and estuarine shorelands,
are announced. Often the Coastal Program proposes to engage
in maJor facility siting review processes for port development
act1v1t1es :

. Most Coastal Programs define a set of issues in port
development in which the coastal agency may play a coordina-
tive role. Generally Corps of Engineers dredging operations
and permit requirements for private dredging and for dredge
apoil dlsposal are of intense interest to Port Authorities.
Major issues involve the dredging and maintenance of naviga-
tional channels to the port to allow deep draft vessels to
dock, and it is possible that some States' coastal agencies
might attempt to utilize the federal consistency segment
of their Programs to induce the Corps to engage in deeper
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or more consistent dredging activities.

Coastal agencies are also interested in their contingency .
review of Corps permits for construction in navigable water-:
ways--as all port development projects in coastal waters
require such permits. Finally, coastal management programs
often include injunctions for Port Development Agencies to
pursue inland siting of facilities which are not shoreline
dependent, and the location of necessary shoreline dependent
industries in areas which have been developed and where
adverse social, economic, and environmental impact can be
minimized. '

Coastal Program Documents commonly note that the decision
making process associated with port development historically
has been incremental, with major project decisions essentially
reactive and carriedout as part of the permit review process
rather than as a deliberate and coordinated planning process.
State Coastal Zone Management Programs often call for the
implementation of a coordinated review process for env1ronmenta1
analysis of maJor pro;ects affectlng coastal waters.

The Callfornla Coastal Act is unique in that it devotes
a section to the management of port development with the
specific provision for Port Master Plans. -Each port governing
body (Port Authority) is required to prepare and adopt a
Port Master Plan which includes proposed land and water areas;
nav1gat10nal routes, etc.; an estimate of development effect
on marine environment; proposed projects of the categories
that will be appealable to the California Coastal Commission;
and provisions forpublic hearing and participation. The
public is encouraged to participate through public hearings
and the availability of the draft publication for the purpose
of reviewing the master plan. In addition, until the Port
Master Plan has been certified, coastal development permits
will be required from the Coastal Commission. A further :
regulation is made regarding appeals to the Coastal Commission:
specified issues are noted, such as certain wastewater treat-
ment facilities and oil reflnerles, with the port governing
body required to inform and keep the Coastal Commission and
other interested parties advised of the planning and design of
any appealable development. The specification of issues and
regulatory mechanisms that California notes show a more organ-
ized system of port policies than the majority of state
Programs. :

Both the Rhode Island and Maryland Coastal Zone Manage-

ment Programs substantively address port issues with regula-
tory procedures noted that consider the balance of environmental
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impacts against the economically advantageous possibilities
involved with port development. The majority of State Pro-
grams note few issues and those noted are identified only in
general terms; i.e., several States noted that the preferred
location of shoreline-dependent activities are in areas

where adverse impacts can be minimized. The Maryland Program
further defines this issue by encouraging the location of new
coastal facilities in already developed areas or in areas
determined by scientific study to be environmentally and
economically suitable for development. Consideration is given
to the siting of new port development with discussions
involving the public services needed in extended port facili-
ties; the social, economic, and environmental impacts; and,
identifying and encouraging the use of environmentally suitable
methods of dredging and disposal with each of the issues noted
having a particular coastal policy presented to define. the
Coastal Agencies' position. An example of this policy formation
is the Maryland Program's discussion of dredging activities
with specific evaluation techniques noted to account for
effective use of monitoring provisions to minimize detrimental
environmental impacts. Rhode Island's Program has an extensive
discussion of individual ports, each with their accompanying
unique issues and applicable regulatory tools.

In general, the port-related provisions within the CIM
Programs note issues concerning dredging and dredged material
management, and selecting project locations with the least
adverse environmental impacts, The states which go beyond
these points provide more extensive discussions on siting
criteria relating to landfill, waterfront land allocation,
future use of obsolete waterfront facilities, air and water
quality, recreation facilities, siting hazardous facilities;
and, espousing a more:defined environmental permitting pro-
cedure. Few states' coastal management policies relating
to port development are stated in specific and comprehensive
terms or require a port planning process taking into account
the economic, social and cultural factors involved in develop-
ment. Calfornia's port planning requ1rement may be an
exception.

2.4.6 Energy Facility Siting and the Coastal Energy Impact Program

Most of the state coastal management Program Documents
directly address the problems associated with siting large
energy facilities in the coastal zone. Inevitably these
facilities create significant local environmental impacts
which may be controlled to a greater or lesser degree and
which may occasionally create significant economic and social
impacts in their host communities. Certain States (e.g.,
California, Marylarnd, New Jersey, etc.) have passed special
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legislation providing a process for energy facility siting.
Coastal Zone Management Programs utilize such Authorities
where they exist and usually add CIZIM policies for site selec-
tion which seek to balance the State's omnipresent needs for
industrial development with Coastal Agencies concerned about
the various forms of environmental stress engendered by the
siting of energy facilities, and induced development, in
fragile coastal ecosystems.

The Coastal Zone ManageTgnt Act, as amended includes
a Coastal Energy Impact Fund (CEIP) with over a billion
dollars authorized and a much smaller amount so far appropri-
ated. The CEIP fund provides compensatory funding for:
coastal localities and other governmental units impacted
by the development within their Borders of major energy
facilities serving national needs. Impact funds may be used
to provide local shares of the costs of providing public
facilities or public services "required as a result' or as
a '""direct result" of new or expanded Outer Continental Shelf
(OCS)«Activities.17 It is also possible for CEIP funds to be
utilized for compensation for other energy facilities siting
impacts than only OCS related activities.

One area where CEIP funds might be expended is in pro-
viding local expenses in transportation facility development
and services (operations) where such facilities or services
are insufficient because '"substantial _ shortages of such
public facilities or public services"18 are caused by energy
facility development in the coastal zone. On a small scale,
the energy facility's labor forces might stress capacity of
existing street systems (those adjoining the site) and might
require street design improvements, On a larger scale, the
development of expanded cocal pier$s in an urban port might
require major expenditures on air pollution (coal dust)
retention systems. Both examples could Be partially funded.
from existing U.S. DOT grant-in-aid programs, and both would
include a local share which might be provided through the
CEIP. program.

There are several transportation issues raised by the
prospect of energy facility siting in the coastal area. The
foremost issue is the possible need for a planning process
which includes, beyond the facility design and operating

16Coastal Zone Management Act, as amended, Section 308.
*7CEIP Regulations 43 CFR 7565.66.

1845 cpr 7556.
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conditions analysis an analysis of the transportation

system needs of the facility and of the environmental impacts
of that transportation system. Often the transportation needs
of coastal energy facilities are provided after project
development, in a relatively ad hoc manner. Because facility
transport needs occur in coastal waters (with attendant spill
prcbabilities) and onland, it may be reasonable to propose

a comprehensive facility support planning process which would
not only define the optimal (economic) transportation choices
but for bulk movements would consider the health and environ-
mental hazards created by transportation needs of energy
industries, especially vessel and rail transfer of oil and
gas cargoes. Finally, as with the construction of any major
facility, there are effects on the growth and development of
the surrounding community generated by the secondary develop-
ment of the transportdtion facility servicing the energy
facility.

Environmental disruption and health hazards are among the
many impacts addréssed by CEIP. However transportation of
energy products, materials, and by-products are not addressed
directly. Nor is the possibility of utilizing transportation
corridors to minimize the effect of materials trasfer (pipe-
lines). CEIP does not approach energy impacts from a siting-
perspective. It deals primarily with local impacts of
energy facilities after the siting decision has been made.

Section 308 of the CIMA allows three different avenues
for the States to acquire federal funding for transportation:
activities. First, federal funds coming from Section 308
must be in addition to and not in lieu of other federal:
funds available for the specific activities contemplated (43
FR 7565). A State applying for Section 308 funds may request
joint funding by the CEIP and other federal programs in
accordance with OMB Circular A-111, 41 FR 32040 (43 FR 7566).

Section 308(c) grants can "be pursued for the "study of
and planning for economic, social, or environmental consequences
of the siting, construction, expansion, or operation of a new
or expanded energy facility such as ". . . changes in demand
for public facilities, public serv1ces and housing." And if
the funds available to the State under Section 308(c) arenot
sufficient for that purpose Section 308(b) funds can be used.
Section 308(b) funds can also be used for "Architectural and
engineering services for the design and construction of public
facilities required as a direct result of new or expanded
OCS energy activity'" (43 FR 7555). Notice that 308(c) funds
do not necessarily have to be used for direct results of
energy activity while 308(b) funds must be used for direct
results of new or expanded OCS energy activity.
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Another source of funds that could be applied to trans-
portation activities are the 308(d) (1) and (2) loans which
are designed to "help meet State and local needs to finance
most of the new or improved public facilities and public
services that are requ1red as a result of coastal energy
activity' (43 FR 7556). And if the 308(d) (1) and (2) funds
are not sufficinet the State and local governments may apply
for assistance under 308(b) grants.

In all these regulations a "public facility" is defined
to include, among other things, transportation facilities
(including streets and street lighting, roads, bridges,
road maintenance equipment, parking associated with public
facilities, docks, air and water navigation aids, cannals
and navigation facilities, air terminals in remote areas,

‘mass transit including bus and ferry systems" (43 FR 7556).
The term "public service" is defined to mean "any service
authorized by law to be provided by a State or unit of
general purpose local government to the extent that (1) it

is financed by the State or unit of general purpose local
government; (2) it meets the requirements of Subpart I of )
this part (Subpart I deals with General Provisions); and (3)
it does not primarily serve industrial facilities" (43 FR
7556). ‘

The issues of facilities siting are addressed in some of
the State's Program Documents but CEIP is seldom if ever
directly addressed. It should be noted that the States were
not required to include planning Egocess policies for energy
facilities until October 1, 1978. Almost all of the documents
do include policies for energy resource and/or facilities;
however, not in the context of CEIP or siting policies or
transportation as related to either. For the most part the:
State Program Documents do not adeguatelz address the trans-
portation concerns in energy facility impacts and siting.

Five specific Programs, however, do show creative insight
into the problem: New Jersey, Rhode Island, Massachusetts,
California, and Florida.

3

Phode Island is primarily concerned with the possibility
of hazards resulting from the transportatlon of raw materials
and products from energy facilities. This is evidenced by
a large section of theprogram document which is devoted to
the transfer of petroleum products. Compliance with Coast
Guard regulations is written into the document as well as
regulations for transportation of petroleum products across
coastal lands. Rhode Island's program specifically requires
a permit for energy facilities that (1) evidence some sort of
conflict over the location of the site, (2) will damange the
environment in some significant way, and (3) appear to make’
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the area in which it is to be located unsuitable for the
use for which local Programs intended. One of the require-
ments of the permit is that the facility have adequate pro-
cedures for transportation of materials.

effects on transportation of secondary development and trans-
portation of products from energy facilities. 1In attempting
to 1nf1ue29e the location of onshore facilities for OCS
activitie New Jersey's program requires consideration of

existi;g/borridors as rights-of-way for new pipelines result-

New Jegsey on the other hand is more concerned with the

ing frofm storage and refining of petroleum products. These
considerations of transportation concerns are looked upon as
elements of the plans for determining location of facilities,
not as results of the siting which must be dealt with. The
document requires that siting proposals be reviewed by .
the New Jersey Department of Energy (but not by the DOT).

" However, transportation considerations are a part of the deter-
mination based on location.

The Massachusetts coastal program describes a plannlng
orientation for energy facility impacts and siting. The
state has been anticipating OCS development in 1978, An

'Energy Facility Siting Council has been established which

/has statutory responsiblity to assess factors in- relation

| to proposed energy facilities. One of the three criteria

' of~€valuation is whether the proposed facilities can optimize

k use of ex1st1ng\de11very, distribution and transmission
networks. Whlle\the document does not specifically reference
\Section 308 it is ev1dent that p011c1es anticipate energy
"impacts and 1ncorporate energy impacts and siting concerns
and transportation lissues (alonc with other 1ssues) into the
alternative generation step.

\ California al¥so requires certification for 51t1ng energy
fac1I1£1es in which the Energy Commission along with other
state amd—local agencies consider the location of required
pipelines, transfer of terminals and rights-of-way
for transportation in assessing the site. Furthermore the
transportation policy of the CZM document requires the state
transportation commission to coordinate with other L-U agencies.

Florida is the only state that proposed a specific policy
for facility siting. The Document states that it will be policy
not to locate energy facilities in “vital areas,'" to try not
to locate in "conservation-:areas,' and to encourage location
in developed areas. The appropriate state agency is to
develop a long range energy facility siting master plan for
the coast that should address location of transmission lines,
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pipelines, and other distribution lines (preferably locating
them along other utility corridors). It is evident that
Florida is setting a base for CEIP and al]ow1ng space for
consideration of transportation issues.

Other states like Maryland Texas, Virginia, and Washing-
ton consider transportatlon 1n the energy. fac111ty siting
process to a lesser degree. While recognizing the need for
integration of other agencies in the planning process, the
transportation considerations are treated only briefly.

Both Maryland and Texas for example consider transportatlon
from a timing or scheduling point of view; that is, they

ensure settlement of transportation issues in time for the
completion of energy. fac111ty Maryland lumps energy
facilities in with other major facilities which must be
certified. Certification requires that other necessary public
facilities be completed in time and that other major facilities
be adequate to serve the energy . facility. Texas' Program

does suggest that the State should appoint a State agency

to provide, technical assistance to localities and to developing
a guide book for siting to be used by localities,

Washington's Program mentions that the Department of
Highways was recently (1976) added to the Energy Facility
Site Evaluation Council but transportation issues were only
addressed in the context of evaluatlng anpllcatlons for all
kinds of facilities' adequacy. Virginia's Program does
suggest the identification of corridors where pipelines would
be least detrimental but also, under its policies, encourages
development of 0CS. The assumption is that they are more
concerned with development than with transportation planning.

The other States elther do not address energy facility
siting in the context of transportation issues or lump the
energy facility siting and -transportation issues together with
other facility siting and otRer agency considerations.
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2.4.7 Transportation Elements in State Coastal Zone Manage-
ment Prog;gms : :

The' discussion of transportation concerns in the various
State CIM Program Documents varies greatly depending on the
State coastal program under review. Some state programs have
a clearly identifiable transportation component (e.g.
Wisconsin, Michigan, Rhode Island, North Carolina), while.
other States dlscuss transportatlon as a general concern about
access (e. g Maine and California). The general concerns
expressed in the various CIMP's relate to:

(1) activities occurring in coastal waters;
- (2) major facilities in the coastal. zone;
" (3) problems of waterfront access and aesthetics;

(4) the provision of mass transit service and
the relationship of mass transit to private
automobile use;

(5) the impact of transportation on the economic
and demographlc characterlstlcs of coastal
areas;

(6) land-use plannlng and implementation issues
relating to coastal zone development;

(7) concerns about environmental degradation.

This section presents brief descriptions of the trans-
portation concerns in a representative sample of coastal
Program Documents. In most. cases relevant statements are.
taken directly from the Program Documents. The materials are
presented to provide a look at how coastal agencies perceive
the transportation issues affecting their coastal zones, not,
as an analytical ana1y51s of their Programs' content.

North Carolina.--The maJor problem "addressed by North
Carolina's coastal management program is. how to provide high-
ways that are adequate for the economic growth desired in
the coastal area while insuring that such facilities do not
unnecessarily degrade waters and promote growth in the areas
that cannot accommodate it."20

"The development of ports is a major concern because it
has a broad range of impacts on the local and regional environ-
ment. The direct impacts on coastal waters are caused by the
dredging and filling activities that are necesary to maintain

20rpis reference is to the North Carolina Program Document,
p. 64. Page numbers for succeeding references to all State
Program Documents will be included in the text proper, immedi-
ately following the referenced statement.
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navigability and to build wharves and other facilities. Run-
off during construction projects and from developed areas,
residues from vessels, fuel spills, etc., can affect water
quallty in the vicinity" (p . 75).

In summary, the North Carolina coastal management pro-
‘gram focuses on providing the facilities and serviceés neces-
sary to accommodate the growing port activity in the State.
At the same time concern is expressed about accommodating
growth in a manner that is least damaging to coastal waters
and. adJacent shorelands. The North Carolina plan includes
two major general prov151ons of significance to the coastal
zone.

(1) "That no construction or placement of
major state-supported transportation
facilities will be permitted in ocean hazard
areas, nor will they be allowed in the
estuarine shoreline area if the cost of
keeping them in safe, usable condition is
likely to be high'" (p. 108).

(2) "That roads, bridges and other major highway
transportation facilities shall be constructed
according to a sedimentation control plan.
that has been approved by the North Carolina
Sedimentation Control Commission" (p. 108).

The plan also specifies the need to improve harbors, seaports
and inland ports and to increase the movement of waterborne
commerce, foreign and domestic, to, through, and from those
harbors and ports. Finally the North Carolina plan requires
that any port development activities in coastal wetlands,
estuarine waters, public trust areas, and estuarine shore-
lines must be consistent with AEC standards for development in
those areas.

Massachusetts.--Special concern is expressed about the
significant role of ports and harbors in the economy of the
State. Concern is expressed about the transportation impacts
of the development of recreation sites away from population
centers. The Massachusetts Coastal Zone Management Program
has the general policy objective of encouraging, 'through
technical and financial assistance, expansion of water
dependent uses in designated ports and development harbors,
redevelopment of urban waterfronts and expansion of visual
access" (p. 81).

""CZM will support access improvements,
both demonstration and permanent solutions, to
existing recreation areas where increased use
can be sustained without degradation of signi-
ficant resource when:
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(1) Existing transportation is inadequate,
especially where there are traffic
problems or related environmental
impacts; or

(2) the area is state or- federally owned,
since potential impacts from increased
use can be more easily managed on
public land; or ,

(3) the area is underutilized based on a
ratio of parking to amounts of sandy
beach and adequate public facilities,
rest rooms, etc., can be provided to
support the increased use; or,

(4) benefits from public transportation to
recreation might spill over into

! increased town commerce, tourism; or

(5) public transportation investments can

‘ service many recreation areas near
each -other" (p. 83).

The Massachusetts Progiam assigns the highest priority to
projects which meet the needs of existing urban and community
development centers.

"CZIM will review through the systems planning process all
major transportation projects for consistency with the above -
policy", (p. 92). '"Major transportation projects are defined
for purposes of this policy as those system projects having
a total estimated construction cost of at least five million
dollars and involving the construction of new ‘capital facili-
ties which:

1. Provide new access to an area by means of an
entirely new right of way.

2. Increase the design capacity of a major transpor-
tation system more than 50% beyond its prev1ously
existing design capacity; or

3. Introduce a new transportatlon mode addlng the
capacity of an area's total transportation
system by more than 50%" (p. 92).

'The consistency of major projects will be judged on
the basis of anticipated changes in land development which may
result from changes in transportation accessibility, particu-’
larly where development would be stimulated in rural, unser-
viced, or open space lands, or lands with environmental
constraints" (p. 92).

Port development and maritime shipping and 1ndustry are

accorded high priority and given preference in existing port
areas. New port development outside of existing port areas
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is restricted, unless the need to be met is of national or
regional importance and cannot be met in existing port areas.

Wisconsin.--The Wisconsin State DOT has ''charge of all
matters pertaining to expenditure of State and federal highway
funds. The DOT prepares the State highway plan. The Depart-
ment of Natural Resources (DNR) receives notice of the lay-
out, alteration, and discontinuance of county and town high-
ways by county boards'" (p. 180). The State provides that
"town or county discontinuance of access by road to a naviga-
ble lake or stream is not effective unless approved by the
DNR and the access required to be dedicated for shoreline
plats may not be vacated without circuit court approval.

These activities are included in the management program
because of their potential impact on access to public resources
(such as navigable waters, beaches, or ' State-owned parks) and
their impact on community development patterns" (p. 180).
"Disturbing highway bridges is included in the management
program because of the potential impact on navigable coastal
waters, including obstruction to navigation, effects on

flood control, and community development patterns" (p. 180)

Abandoning any rail line or ra11 service is 1nc1uded in
the State CZM Program 'because of potential significant
impacts of rail abandonment on economic development in the
coastal management area, with partlcular reference to the-
economic well-being of the state's ports and the cross-1lake
ferries. The potential recreational use of abandoned rail
lines is also an important consideration' (p. 180).

The construction or establishing of an airport "is
included because of significant impacts on economic develop-
ment in the coastal management area and potential impacts on
coastal natural resources (such as vulnerable habitats) and
on community development patterns" L p. 181)

Puerto Rico.--The Puerto Rico CZIM .Program does not dis--
cuss the ‘impact of transportation on Coastal Zone Management
in detail. The Program states that transportation concerns
will be managed by the Departmentof Transportation and Public
Works (DTPW) and by the Port Authority which is linked to
DTPW. The Puerto Rico Program includes a statement that
water based transportation, which is already significant,
will become more significant in the future.

The Puerto. Rico Program stresses comprehensive planning
for transportation development and improvements. The Program
recognizes the importance of the effects of the transportation
network on the location of urban and industrial development,
and notes the preferability of encouraging bicycle utilization.
The Program proposes a 24-kilometer bikeway along the coast
in the San Juan Metropolitan Area. Airports are especially
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important to the tourist industry in Puerto Rico and thus to
their entire economy.

Implementation of policy in the transportation realm
comes from several agencies working in a coordinated effort.
"[Tlhe planning board guides overall transportation planning
as part of its comprehensive, Island-wide planning process'
(p. 133).  The Highway Authority and Port Authority and the
Metropolitan Bus Authority have development authority for
their respective functional areas. ". . . [Cloordination
among the agencies is accomplished through a Policy Committee
for Planning Organizations which reviews transportation pro-
grams and major projects" (p. 133). .A comprehensive trans-
portation plan has been developed for 1970-1990 which
includes goals and objectives for ports and’ alrports, high-
ways, and mass transit. :

The‘PuerthRico Program is one of the few that addresses
transportation safety in their program; however, little is
really said about safety since it is not particularly
relevant to Coastal Zone Management.

Rhode. Island.--The coastal Program "recognizes the
importance and necessity of improved transportation facilities
to service. the Rhode Island coastal region. Upgrading such
facilities, especially those which contribute to improvement
of mass transit systems, shall be a high priority use of
the coastal region" (p. 214). The Program points out that
the ”upgradlng of transportatlon facilities, particularly
expansion of existing major highways, must be carefully planned
if social benefits are to be maximized at mlnlmal social and
environmental cost" (p. 214) : :

The State agency reviews transportation plans in order
""to ensure consistency of the proposed action with applicable
provisions of the Coastal Resources Management Plan’ (p. 214).
In undertaking such review the following types ‘of issues are
addressed: l

(1) "Impacts on public access to and recreational -
enjoyment of public parks and beaches;

(2) Impacts on the natural environment and
habitat quality of conservation and wildlife
management areas;

(3) Impacts on scenic, sensitive, productive
and/or unique coastal natural features and
areas such as wetlands, beaches, cliffs,
and bluffs.

(4) Impacts on areas, buildings or sites of
historical, ,cultural and/or archeological

. 51gn1f1cance,
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(5) Impacts on braod development patterns;
particularly as this relates to stimulating
development of rural, unserviced and/or
open space lands or lands with development
constraints'" (p. 214 and 215).

In general the State requires that applicants with proposals
for transportation facilities within areas directly under
Council jurisdiction shall demonstrate "reliable and probative
evidence that coastal resources are capable of supporting

the proposed activity" (p. 215).

Hawaii.--"Hawaii's coastal recreational resources--its
parks, near-shore waters, coastal ecosystems, surf sites, and
beaches--are 1imited in number and are under increasing demand.
This demand is rising because of population growth and
increased tourism, leisure time, and income. At the same time,
coastal development has reduced public access to recreational
resources and has increased public land acquisition costs™
(p- 23). One major concern in the Hawaii Program is that the
Counties "adopt guidelines for the review of developments
proposed in the Special Management Area (SMA) to ensure
adequate access to publicly owned or used beaches, recreation
areas, and natural preserves; to provide adequate areas and
wildlife preserves; to minimize the adverse effects of waste
treatment; and to minimize the alteration of land forms and
vegetation that may cause coastal hazard and degradation"

p. 26).

The State Program also states the need to provide
adequate, accessible, and diverse recreational opportunities
in the coastal zone by:

(1) "Protecting coastal resources uniquely
suited for recreational activities that
cannot be provided in other areas" (p. 24);

(2) "requiring replacement of coastal resources
having significant recreational value,
including but not limited to surfing sites
and sandy beaches, when such resources will
be unavoidably damaged by development, or
requiring reasonable monetary compensation
to the State for recreation when replacement
is not feasible or desirable" (p. 24);

(3) "providing and managing adequate public
access, consistent with conservation of
natural resources, to and along shorellnes
with recreational value" (p. 24);

(4) "providing an adequate supply of shoreline
parks and other recreational facilities
suitable for public recreation" (p. 24);
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(5) "Encouraging expanded public recreational
use of County, State, and Federally-owned
or.controlled shoreline lands and waters
having recreational value" (p. 24);

(6) Adopting water quality standards and regu-
lating point and non-point sources of
pollution in order to protect and where
feasible, restore the recreational value
of coastal waters" (p. 24);

(7)'"Develop1ng new shoreline recreatlonal oppor-
tunities where appropriate, such as artifi-
cial reefs for surfing and fishing" (p. 24); and

(8) "Encouraging reasonable dedication of

“ shoreline areas with recreational value for
public use as part of discretionary approvals
or permits by the State Land Use Commission,
Board of Land and Natural Resources, County
councils, and County planning commissions and
crediting such dedication against ‘the require-
ments of Section 46-6 HRS" (p. 24).

"State policy for shorefront access and/or protectlon in
all areas of the State is set forth in various State laws
and in the Hawaii CZM objectives and policies dealing with
recreational resources; scenic and open space resources;
historic resources; coastal ecosystems; and economic uses"

(p. 114).

"In addition, the statutory guidelines of the SMA permit
process require consideration of both physical and visual
access including the imposition of reasonable terms and con-
ditions for their provision 'and preservation. State law
has also established the State policy of protection for the
shoreline by means of the shoreline setback requirements"

(p. 115).

Florida.--Florida's coastal Program emphasizes growth
within the bounds of resource management and protection. The
Program addresses both ports and land transportation separately.

Under ports, the policy gives funding priority to plans
for long-term development. Long-term port plans must meet
certain criteria: (a) identify State and regional port needs,
(b) identify long-term port land requirements and potential
development patterns, (c) consider support services necessary
for port expansion, (d) show consistency with the Florida
Coastal Management Program, and (e) identify planned channel
depths and dredging needs and spoil disposal plans.

] The land transportation elements do not discourage
transportation development; they encourage careful planning
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and inland development where possible. Development plans
must minimize aesthetic and environmental damage and use of
the shorefront and be designed to avoid or minimize adverse
secondary impacts. The most interesting transportation ele-
ment of the Florida plan is the requirement that "Land
transportation facilities shall be located in such a manner
to allow for efficient population exodus in cases of natural
disasters and public safety hazards" (p. 56).

California.--California's transportation component of
the CZM plan deals primarily with problems of access and the
location of new development. The State requires that maximum
access ''shall be conspicuously posted, and recreational oppor-
tunities shall be provided for all the people consistent with
public safety needs and the need to protect public rights,
rights of private property owners, and natural resource areas
from overuse'" (p. 74). In addition "Public access from the
nearest public roadway to the shoreline and along the coast
must be provided in new development projects except where
(1) it is inconsistent with public safety, military security
needs, or the protection of fragile coastal resources; (2)
adequate access exists nearby; or (3) agriculture would be
adversely affected. Dedicated accessway shall not be required
to be opened to public use until a public agency or private
association agrees to accept responsibility for maintenance and
liability of the accessway" (p. 74). Public facilities must
''be distributed throughout an area so as to mitigate against
the impacts, social and otherwise, of over-crowding or overuse
by the public of any single area" (p. 74).

"In addition to these policies that address public access
directly, two of the Coastal Act's policies on development
amplify the need to protect both physical and visual access to
the coast. These policies state: 'The scenic and visual
qualities of coastal areas shall be considered and protected
as a resource of public importance. Permitted development
shall be sited and designed to protect views to and along the
ocean and scenic coastal areas, to minimize the alteration of
natural land forms, to be visually compatible with the charac-
ter of surrounding areas, and where feasible, to restore and
enhance visual quality in visually degraded areas. New devel-
opment in highly scenic areas,' must be subordinate to the
character of its setting' (30251 California Coastal Act, p. 74).
The plan also requires that: "The location and amount of new
development should maintain and enhance public access to the
coast by (1) facilitating the provision or extension of tramsit
service, (2) providing commercial facilities within or
adjoining residential development or in other areas that will
minimize the use of coastal access roads, (3) providing non-
automobile circulation within the development, (4) providing
adequate parking facilities or providing substitute means of
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serving the development with public transportation, (5)
assuring the potential for public transit for high intensity
uses such as high-rise office buildings, and by (6) assuring
that the recreational needs of new residents will not overload
nearby coastal recreation areas by correlating the amount

of development with local partk acquisition and development
plans with the provision of onsite recreational facilities

to serve the new development'" (30252 California Coastal Act).

I1linois.--"Coastal-dependent uses are of high priority
for the Coastal Zone. These are land or water uses which must
locate in, one, or adjacent to coastal waters; or uses which
provide access to coastal waters for other coastal-dependent
uses, or for water-depdendent uses which do not need to locate
in the Coastal Zone.

Uses of low prlorlty are. those uses which are not coastal-
dependent, though such uses may be consistent with the goals
of the Program, in the National interest, or enhanced by a
coastal location.

The»priorities of use apply to coastal'waters and to
parcels. of property directly adjacent to those waters.

Examples of uses of high and low priority are listed
below. - In each case, the land or water use includes its
necessary on-site services and support facilities, The uses
and facilities listed in each category are not prioritized
within the category. The uses of high priority are:

(1) Boating harbors, launching ramps, and
service facilities;

(2) Beaches and bathing facilities;

(3) Fisheries, stocking facilities, recreational
fishing piers, and commercial fishing operations

- and facilities;

(4) Coastal flood erosion and storm protection
facilities, including beach nourishment;

(5) Harbors, channels, navigation aids, and’
improvements and dredging operations;

(6) Port terminals, lands, service facilities
and operations;

(7) Industries and utilities which must load
and offvload cargo from deep draft vessels;

(8) Water supply corridors for uses which
require coastal waters, but which do not
require a coastal site;

(9) Road, rail, and other transportation
providing access to. the above uses.

The uses of low priority are:
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(1) Other forms of recreation (e.g., tennis
courts, swimming pools});

(2) Agriculture;

(3) Transportation improvements which do not
specifically provide access to coastal-
dependent uses;

(4) Facilities for mineral exploration and
extraction;

(5) Facilities for national defense which
are not coastal-dependent;

(6) Housing;

(7) Non-coastal-dependent industries and
utilities, including electrical energy
production and transmission;

(8) Public and semi-public service facilities
(e.g., hospitals, schools, churches);

(9) Facilities for wholesale and retail trade
(pp. 68-70).

"Coastal depdendent economic activities--industries,
utilities, port terminals, navigation--will be promoted and
encouraged for appropriate locations along the shoreline,
Delivery of public services and the many regulatory require-
ments will be coordinated and simplified. Engineering studies
and capital improvement planning will be undertaken for port
development, waterways planning, and navigation facilities.
On-land transportation and utility services will be provided
for expansion of essential coastal industries'" (p. 156).

The Illinois CIM Program is concerned with the priority
of land use in the coastal zone, the location :and development
of shoreline dependent economic activity and with the direct
impact of development on coastal waters. Any use of shorelands
with demonstrated potential for direct and significant impact
is subject to the State CIM Program.

Maryland.--Maryland has a stated major policy for trans-
portation that relates to both ports and land transportation.
"Maryland will plan, develop, maintain, operate, and regulate,
in cooperation with local jurisdictions and as a supplement to
the facilities and services provided by private enterprises,

a transportation system which adequately meets the need for
movement of people and goods while: supporting local,
regional, State, and national goals; providing for and facili-
tating a pattern of physical development which can be
efficiently served by transpotation; preserving the unique
qualities of Maryland's historical and natural resources;
maintaining fiscal integrity, and strengthening the economy
of Maryland" (p. 250). This all-encompasing policy sets the
general tone of the whole set of policies. None of the
policies are very specific or original. Maryland does
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however address OCS and Deepwater Ports. The Program requires
location of "private port facilities necessary to service

OCS exploration, development, .and production will be evaluated
pursuant to the Coastal Facilities Review Act" (p. 251). It
also requires the Governor to represent state interests in
federal decisions regarding deep-water ports.

The policies involving land transportation are a little
more interesting., The State requires an impact study of
projects which include evaluation of existing alternatives,
and requires meeting transportation needs through improvement
of existing facilities where possible. The Program encourages
transportation projects which utilize alternatives toc the
automobile and energy-efficient measures such as carpooling,
publlc transportatlon bikeways, and trafflc operations
improvements.

The State is also concerned about enhancing economic
development potential and encouraging a safe, efficient
Primary Highway System between major population and industrial
centers, recreatlon sites, and transportation terminals.

The final and most interesting policy concerning trans-
portation is: '"The State supports private enterprise in
maintaining and strengthenlng the system of mov1ng goods in
Maryland” (p. 289).

New Jersey.—-The New Jersey CIM Program is concerned
with development issues related to facilities for crude oil
storage, tanker terminals, deepwater ports. The Program
recognizes the potential impacts of these facilities and
expresses concern about their impact on the State's coastal
resources (p. 187). In addition the transportation element
of the CZIM Program states that mass transit will be promoted
under the Coastal Zone Management Program and that major
new development in the coastal zone can provide a stimulus
to the development of mass transit (p. 117).

(1) New and improved public transportation facilities,
and related parking facilities, including bus,
rail, air and boat travel, shall be encouraged
(p. 138).

(2) New or expanded road or highway projects shall
be encouraged only if they will serve the demon-
strated needs of existing settled areas, and
the roads or highways do not 1limit physical or
visual access to the waterfront (p. 137).

(3) Construction of blcycle and foot paths, and fishing
catwalks and platforms on new bridges, shall
be encouraged (p. 138).
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Michigan.--The Michigan CZM Program deals very specifi-
cally with the need to regulate transportation development
in the coastal zone. It is State policy '"to use available’
authorities and incentive mechanisms to control the potential
negative impacts of water transportation activities and to.
provide for the establishment of local port districts."”
Three specific concerns are expressed in the Michigan plan:
(1) "To avoid environmental and economic loss through careful
planning'"; (2) to establish a comprehensive planning mechan-
ism'; and (3) to "consider all impacts of vessel movement
within the coastal area" (p. 75). :

Five Bureaus of the Michigan Department of State ngh-
ways and Transportation are involved with coastal management
in Michigan. The Bureau of Aeronautics is concerned with
airports and navigation aids located within the coastal :
area .and with ancillary commercial and industrial land uses!
associated with airport facilities. The Bureau of Highways:
deals with bridges, automobile ferries, roadside parks and
rest areas and erosion facilities within the coastal area.

The Bureau of Transportation Planning Port Development Program
deals with commercial harbors, port planning, and navigation.
The Transportatlon Bureau's Public Transportation Program,
which is responsible for the development of a comprehensive
statewide public transportation system, is concerned with the
impacts of land use changes, highway or rail line changes, and
facilities on the coastal zone. The Urban and Public Trans-
portation Bureau operates a variety of programs dealing with
both solvent and bankrupt rail carriers. This program

impacts on the coastal area because many miles of railroad
right-of-way are located within the coastal area and because
it regulates car ferry operations which require the malntalnlng
of port facilities.

Delaware.--Transportation systems, whether as highways,
airports, marine ports, railroads, or navigation facilities,
are essential to the movement of people, goods and services:
(1) ‘to facilitate intrastate, interstate and international
commerce; (2) to allow the general development and use of
the nation's natural resources; (3) to maintain public safety,
welfare, and defense; (4) to provide access to recreation, con-
servation and special use resource areas; and (5) to maintain
personal and societal communication and integrity" (p. 55).

Delaware's Program does not, however, introduce any
innovative policies. The Program has two general policies:
(1) to keep development of facilities consistent with CZIMP
resource protection measures and (2) to allow construction,
maintenance, and improvement of transportation systems that
are in the national interest to have priority over other
transportation systems.
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The Highway policy is to meet demand for transportation
facilities by improving existing corridors. Like most other
States, Delaware is concerned that port development occur
in already developed areas and that new development of ports
not take place unless there is no other alternative. The
port policies call for strict enforcement of o0il spill
liability.

2.5 Summary Findings Concerning
: the Content of CZM Programs

The Management Dimension.--Under:the guidance of the
Coastal Zone Management Act, the Federal QOffice of Coastal
Management has developed requirements for program content
for participating coastal agencies. These requirements have
promoted commonglity ameng State CIM programs. Several of
~these management subject areas are likely to be of interest
to U.S. DOT Operating Administrations. They include shore-
line/beach access, geographic areas of particular concern,
uses of regional benefit, and the Coastal Energy Impact .
Program. The variation in CIM Program content among the
State Programs is, however, vastly greater than the degree
of uniformity required by the federal Office of Coastal Zone
Management. Variations. are most significant in the
identified means of program implementation. State Programs
vary widely in their choice of management subjects, in their
professed implementation techniques, and most significantly
in their depth of authority delegated to the coastal zone
agency to pursue coastal management activities.

The accepted management '"task" of coastal Programs is to
focus existing authorities and government agency activities
on coastal management policies, generally policies for resource
management and development management. In most States legis-
latures have been loathe to introduce new regulatory or
procedural requirements in their CZIM Programs, but new State-
level controls over coastal land and water uses have been
established in a few States. In either case state coastal
management efforts are designed to bring to bear governmental
activities to identified issues of resource management or
development management in defined coastal regions. With
this perspective underlying all management programs, especially
in the States with strong CIM authorities, the notion
that coastal zone management is essentially a process of
coordination of governmental agency programs and practices
prevails. Coordination, in this view, is the heart of coastal
management efforts., State management agencies perceive little
legislative support for coastal zone superagencies to over-
ride existing governmental agencies and even less support
for overriding traditional land use control powers of locali-
ties (except in a number of States with clearly defined man-
dates considering activities of greater than local signifi-
cance or areas of particular concern).
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Coastal zone agencies, instead, in their direct manage-
ment efforts, rely on a variety of institutional (Councils,
Commissions), regulatory (permitting), and nonregulatory
(coordinative policies, impact review procedures, Memoranda
of Understanding, etc.) devices to achieve their operational
goal of more effective management of coastal resources.

Certain States have designed high profile coastal programs
(California, Washington, New Jersey, Rhode Island, and others)
where existing or new State Authorities have clearly iden-
tified a strong mandate to grapple with development activi-
ties and State agency actions affecting coastal lands and
waters. In these States coastal zone programs will probably
be more visible and more effective than in the usual instance.
While judgments about program effectiveness may be risky,
some States obviously havemore clearly defined the powers
of the designated coastal zone agency to set peolicy, to ;
coordinate the State agency activities, to develop appllcable
criteria, to manage GAPC's, and to engage in an adversary
process with other governmental units (these conflicts
may then be resolved at a higher level in a conflict reso-
lution process). These are quite obviously complex areas of
management responsibility. The point is that the effective-
ness of a given State's Program cannot be simply tied to the
strength of its enabling Authorities, thus classifying
coastal Programs as strong or weak solely on the appearance
of a legislative mandate. The management dimension or the
ability of a coastal zone agency to network other State and
local authorities and management activities to:achieve the
objectives of the coastal Program is crucial. Again, the
test of effectivensss is likely to be the ability of a
coastal agency to coordinate the actions of other agencies
and levels of government with a set of policies and activities
of the coastal zone lead agency.

State Coastal Zone Management Program Documents identify
a number of subject areas which may provide a basis for the
modification of existing DOT agency policies or the develop-
ment of new policies in accord with DOT's mission. In
several instances CIZM Programs have raised the visibility of
subjects that already have been considered by Operating
Administrations as new program areas. The range of CIM
innovations which may be relevant to the Operating Administra-
tions includes: shorefront/beach access, geographic areas
of particular concern, coastal hazards, urban waterfronts,
ports, transportation facility siting in the coastal zone,
coastal energy impact program, and coastal waters management.

Shorefront/beach Access.--This subject area has two
components, First, the Coastal Zone Management Act requires
States to define a planning process and (in later amendments)
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authorities matching funding specifically for the acquisition
of public access to public beaches. Then, because CIM Pro-
grams addréss more general issues of shorefront access,
thousands of miles of publicly owned lands have nonexistent
or severely restricted public access, the development of
joint DOT and CIM Programs to plan for and to provide such
access may be desirable.

Geographic Areas of Particular Concern.--The Coastal
Zone Management Act requlres all participating States to
identify such areas, or to identify the generic criteria
which may be applied in designating areas as GAPC's.
Coastal Programs have used the concept mainly for designating
resource protection areas, to which access may be limited,
but then occasionally designate development areas, particu-
larly recreation areas, where activity patterns are to be
monitored and related to the carrying capac1ty of ‘the 1ocal
ecosystenm.

Coastal Hazards.--State CZM Programs generally discuss
coastal hazard areas in terms of development restrictions
in low. lying, flood-prone areas. Egress from coastal hazard
areas, especially barrier islands connected by causeways and
low lying areas served by rural highways subject to blockage,
may be a relevant subject for emerging DOT policy.

Urban Waterfronts.--Coastal Zone Management Programs
have evinced a growing concern with the provision of public
access to urban waterfronts, and in the prioritizing of uses
in waterfronts to locate non-water-dependent or recreation
activities away from the shore.

Ports.--CIM Programs discuss port development as sup-
porting port growth within the context of environmental
safeguards. They further hope to ensure that development
activities are located in environmentally suitable areas and
are conducted in a mannter minimizing environmental impacts.
At least one Coastal Program (California) requires the
development of a land and water use Master Plan for each
public port.

Transportation Facility Siting in the Coastal Zone.--State
CIM Programs generally have established coordination mechnisms
between the coastal management agency and the state Department
of Transportation. In many instances the coastal agency will
participate in the review of transportation projects signifi-
cantly affecting the coastal zone as the governmental party
with some authoritative base for approval e.g., a coastal
development permit or a project review agreement based on a
Memorandum of Understanding or as -a party to a State environ-
mental protection process (a State environmental document
signoff).
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Coastal Energy Impact Program.--This program was estab-
lished to compensate coastal localities for the impacts asso-
ciated with OCS and other major energy facility sitings of
national benefit. The program provides matching impact funds
for stressed public facilities, which might include local
highways and other federally funded transportation systems.

Coastal Waters Management.--State CIM Programs have
evinced growing interests 1n this subject. They recognize
that federal agencies pursuing their statutory responsibili-
ties in coastal waters are supreme, but they contend that
where these activities engender or regulate environmental
impacts in coastal waters or shorelands, they (the States)
have legitimate interests requiring that federal agencies
consider the desirability of State participation in the pro-
cess of programming federal activities. With respect to
the activities of the Coast Guard, State CIM Programs have
indicated their interests in the following: o0il spill pre-
vention and cleanup, vessel traffic management systems, desig-
nation of navigation and mooring areas, movements of hazardous
cargos in coastal waters, and boating and ship discharge
regulations. Additional CIZM Programs are interested in the
control of recreational boating locations and activity
patterns, in port development, and in the potential for
increased federal assistance for ferry systems.
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CHAPTER THREE: TWO CASE STUDIES

3.0 | Introduction

The history to date of interactions between U,S, DOT
Agencies and State Coastal Management Programs has been
more limited than might be expected from a review of the
areas for potential interaction in the Programs described in
Chapters One and Two. In this chapter, case studies of two
fairly typical coastal management Program:Documents are
presented to identify which of their program policies may
affect U.S. DOT Agency interests. The case studies also
include analyses of the interactions between U.S. DOT Agency
representatives and the State coastal agencies to the summer
of 1978

As the summaries of the case studies indicate, 1 the two
cases (Maryland and New Jersey Coastal Zone Management
Program Documents) pose few direct challenges to U.S. DOT
Operating Administration policies and procedures. The coastal
Programs do, however, provide some interesting alternatives
to existing 1ntergovernmental procedures for the Operating
Administration grant-in-aid programs, and for the Coast
Guard's direct activities in coastal waters., Generally, the
case studies are restricted to analyses of the transportation-
relevant contents of CIM Program Documents, and to the
history of interactions between the States and the Secre-
tarial Representatives' Offices, or the designated CIM con-
tacts in Operating Administration field offices. Given these
primary subject areas the cases do not lay out or speculate
on potential areas of interaction between federal transportation
programs and State CZIM Programs, Though the Program Documents
are suggestive as to the potential for innovative roles that
major transportation programs might play in the coastal zone,
they are not specific and do not dwell on such innovations.
Potential program innovations between U.S, DOT Agency
activities and special coastal management subjects are
considered in Chapter Four.

3.1 . o "Summaries:of fﬁe”Case‘Studies

The two case studies are briefly reviewed here. Findings
are organized under the headings Federal Assistance Programs
(the interaction of U.S, DOT Agency grant-in-aid programs with
the State CIM agencies; and Direct Federal Activities in the
coastal zone). The summaries of the cases are only abbreviated

lsection 3.1 of this chapter.
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guides to the materials presented in the following sections.

3.1.1 Findings of the Maryland Case Study
| Federal Assistance Prograns

1. Required Involvement of Operating Administrations in the
Maryland CIZIM Program

The Maryland coastal management program does not propose
significant policy or procedural innovations for Operat-
ing Administrations' federal assistance programs. A case
study of CIM planning issues in the Baltimore Metro
Region indicated that existing programs of FHWA, UMTA,

and FRA might be brought to bear on spec1f1ca11y deflned
CZM issues, but that this would be done through existing
procedures of the Maryland Department of Transportation.
No new U.S. DOT programs or policies are suggested in-
the Maryland CIM effort. The procedural innovations of
CIM, essentially the federal consistency provisions,
shall most likely be of minor consequence to the Operating
Administrations because of Maryland DOT's key role as an
intermediary agent between field offices of the Operating
Administrations and the state Coastal Zone Unit. Mary-
land's DOT will make initial consistency reviews for

the CZU, and its planning processes will be accepted by
the CZU.

a. Structural Relationships: 'The Role of Maryland DOT--

Current federal consistency regulations do not
address the role of State agencies which are counter-
parts of federal assistance agencies and which
solicit, prioritize, and manage federal assistance
funds within the State. 1In Maryland, and in all
coastal States, the State DOT becomes a significant
actor in identifying potential impacts of the CIM
program on U.S. DOT agency assistance programs. State
DOT's are large, established, and powerful State
agencies, while in most States coastal management

~ agencies are relatively fragile. CZIM agencies are
very interested in working with and through the
existing and environmental processes of the state
transportation agencies, which, in many instances,
closely follow U.S. DOT procedural requirements. These
considerations lead to a three-cornered model of the
interaction between U.S. DOT field offices, State
DOT's, and CIZIM programs. This structure has important
implications for the procedural innovations of CIM,
as discussed in (b) and (c) below.

b. Role of the Action Plan--The Maryland Department of
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Transportation has developed a multimodal Action
Plan, a statewide systems plan (Maryland Transporta-
tion Plan), and a five-year annually prioritized
~multimodal capital improvements program (Consolidated
Transportation Program). These documents are accepted
by the Coastal Zone Unit in a Memorandum of Under-

- standing with Maryland DOT as the land transportation

" planning process for coastal management. In particu-
lar, the Action Plan identifies the environmental
reviews, interdisciplinary considerations, and public
partic1pat10n requirements of the transportation
'plannlng process, Coastal Zone Unit program evalua-
tions of specific pro;ects are to be coordinated with
‘the Maryland DOT project planning process as specified
in the Memorandum of Understanding. As the Action Plan
‘follows FHWA policies and procedures and as the -
coastal management program accepts the Action Plan,
there is an underlying process consistency between

. U.S. DOT policies and the transportation element of
the coastal management program.

¢. Conflict Resolution and Federal Consistency--The
recognition of the crucial role of the state DOT in.
the implementation of federal transportation assistance
programs and of the potentially sensitive interactions
between two State agencies (Maryland DOT and the CZU)
~leads to the conclusion that where the two agencies
differ on a given project (e.g., the alignment of a
coastal highway), the matter will most likely be
resolved in an intrastate agency bargaining process.
In Maryland, more explicitly than in other State CIM
programs, there are formal agreements between the
Maryland DOT and the CZU, and a conflict resolution
process is provided for State agency disagreements.
Federal Consistency for federal assistance activities
is unlikely to be employed as an external (outside
State government) means of resolving a transportation
issue in which Maryland DOT is 'playing a role. (The
scenario of a State Coastal Zone Management agency
employing. the con51stency prov151on to halt progress
on a project by finding it inconsistent with the
approved CIZM program goals and policies may be more
realistic in states whose CIZIM agencies have their own
statutory authorlty e.g., California--but, even in
that instance, it is more likely that the issue would
be resolved in an 1ntrastate negotiating process.)’

2. Issues 1n Cons1stency for Federally A551sted Activities

a. Multiple Con51stency Rev1ews--The federal Con51stency
regulations 1ndicate tRat consistency reviews on a
single project are required when new, previously
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unconsidered project elements or funding rounds are
initiated. A single federally assisted transportation
project may go through a number of stages--listing,
planning, design, construction--and may go through
A95 reviews more than five times. In spite of the
injunction in the consistency regulatlons, it would
appear to be practlcal to keep the number of consis-
tency reviews for a given project to a minimum, and
“to determine the review point(s) with the active
part1c1pat10n of Maryland DOT and the relevant U.S.
DOT Operating Administrations. Maryland's precedent
of (1€ referencing the Action Plan as the guidance
document for environmental and public reviews and
(2) suggesting that consistency reviews should take
place at two points in a project's history~-at the
systems level when the project is prioritized for
action and again at the Environmental Document stage

in project planning--is a loglcal way of handling the
issue. '

Consistency Rev1ews—-Both the MaryIand Coastal Zone
Unit and Maryland DOT agree with current U.S. DOT
procedures that the Environmental Document preparation
point is the logical place for a consistency review

at the project level. FHWA personnel interviewed
asked specifically for consideration of the potential
red tape impacts of any review process out51de of the
Environmental Document process

Major-Minor Thresholds'for Consistency Reviews--The
Maryland CIM Program Document, and those of most
other States, identify broad T1t1es of U.S. DOT
Assistance programs subject to the consistency -
regulations. Yet a majority of the federally assisted.
projects in the coastal zone under those Titles are
not really of interest to coastal management agencies
because they do not affect system or link capacities,
do not have primary or secondary growth effects, and
do not create significant environmental ‘impacts
during construction or operation. Maryland DOT

and the CZU recognize that for practical purposes
there should be a differentiation between projects
which significantly affect the coastal zone, and
those which do not. Federally assisted programs

such as highway safety or highway beautification
programs are, for example, likely to be only of
marginal interest to coastal management agencies.
Also, many of the federally funded traffic engineering
improvement projects are of minor significance to
coastal zone management. Procedures to differentiate
which projects should be reviewable for consistency
‘need to be developed.

106



d. Limited Consistency Reviews--The Coastal Zone Unit

: describes consistency reviews and determinations
as part of an ongoing involvement with a federally
assisted project. Federal field office personnel
tend to perceive consistency as yet another permit
to be gathered in the environmental process for a
project. A knowledgeable staff person at Maryland
DOT has suggested that consistency determinations
be based on explicit attributes of a project (e.g.,
capacity effects, induced growth effects, etc.), but
that consistency be clearly divorced from the
traditional State environmental permits which must
be gathered in the project design phase (e.g.
wetlands, discharge,etc.). The concept has merit

in that State and federal permits have their own

statutory requirements, and because the consistency
review process was not intended to be a generalized
-environmental control of pro;ects Yet it is

. probable that State CIZM agencies would resist the
idea of delimited consistency reviews as a further
erosion of that concept. =

Direct Federaerctivities in the Coastal Zone

The Program Document's Descrlptlon of Dlrect Federal
Activities.

The U.S. Coast Guard is the only DOT Agency cited in |
the Maryland CZM Program Document in terms of its direct
activities which may significantly affect the coastal zone.
The Program Document does include, however, as a
nonspec1f1c catchall mandate, a statement that federal
agencies should review their activities to see if they
do, that those activities be made subject to state
consistency reviews based on their conformance to the
goals and policies of the CIM program '"to the maximum
extent practicable."

The identified Coast Guard activities of interest to the
Coastal Zone Unit are monitoring of discharges of recrea-
tional boats, vessel traffic management and mooring
areas, oil spill containment and response, dangerous
cargo regulation, ocean dumplng, and OCS transportation
surveillance and enforcement.

Direct Activities of U.S, DOT Agenc1es Other than the U.S.
Coast Guard

A review of U.S. DOT agency programs suggests that the
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3.

following list of direct activities be regarded as

- subject to the relevant consistency regulations: FHWA -

Region 15 activities; FAA - Placement of Aids to Naviga-
tion; FRA - Direct Activities; The Office of Deepwater
Ports and the Materials Transport Bureau activities.

Of these agencies only FHWA Region 15 is currently con-
ducting direct activities which significantly affect
Maryland's coastal zone. (Construction of approaches,
terminals, and an internal circulation system for the
Park Service's project on Assateague Island.)

In telephone interviews with administrators and environ-
mental staff of the above agencilies it was ascertained
that their current involvement with coastal zone manage-
ment 1s almost nonexistent; and that, while they may
have received communications from the SecReps CIM
coordinator, they are not at present geared up to make
consistency determinations for their direct activities
in coastal areas. In most cases contacted individuals
had not read the Federal Consistency Regulations and so
were not aware of their responsibilities under those
regulations.l However, in all instances the interviewees

indicated that they would adequately respond when required

to after program approval, or on an issue basis.
U.S. Coast Guard and the Maryland CZIM Program

a. Staffing--The Coast Guard has in District 5, as in
its other Districts, identified a staff officer as
Coastal Zone Management Officer. Even in advance
of program approval, the Coast Guard is prepared to
address two elements of the federal consistency

regulations: identification of development activitiecs

in the coastal zone and review of identified permits
for conformance with the goals and policies of the
CZIM progran.

b. Consistency Reviews--The District 5 Coastal Zone
Management Officer has prepared five-year forecasts
of Coast Guard development activities in the
Maryland (and Virginia and North Carolina) coastal
zones. Each development activity is described in
terms of the actions to be taken, the scale of the
activity, and general environmental impacts. A
finding of consistency with a specific section of
the relevant Coastal Zone Management Program is made.

c. Consistency for Activites other than Development
Activities--A major substantive issue between federal
agencies conducting direct activities in approved
coastal zone management areas and the CIM agencies

As of August 1977.
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administering those areas involves the range of
activities which may be considered for consistency
determinations. Coast Guard District Offices,

faced with the mandate to ". . . review their pro-
posed federal activities which significantly affect
the coastal zone in order to develop consistency
determinations. . ." (Federal Register. March 13,
1978, 930-37). are at this point reluctant to subject
all of their eXtensive'activities'affecting the coastal
zone to external agency review. There may well be a
role. for Headquarters policy development in defining
which Coast Guard activities do significantly affect
the coastal zone of all states and which activities
should not be subject to consistency determinations
and state reviews.

Maryland's coastal Zone Unit and Water Resources
Administration have discussed with the Coast Guard

the 0il spill containment and response procedures

of the State and federal agencies. It is not
inconceivable that once Maryland's CZM program is,
approved, the Coastal Zone Unit may attempt to use

the federal consistency review and mediation mechanisms
to elicit closer coordination between the oil spill
response goals of the State and the activities of the
Coast Guard.

5.1.2 Findings of the New Jersey ’Case,'Stud)'?

The case study of the New Jersey Coastal Management Pro-
gram is designed to complement and supplement the Maryland.
case study. The same orientation was maintained in both case
studies; however, emphasis here is focused on the contents and
analysis of the New Jersey Coastal Management Program Document
and the nature of the interaction between transportation and
coastal agencies. Since the substantive findings, both with
regard to policies, basic procedures, and issues, are virtually
identical to those of the Maryland study, they are not devel-
oped fully. This section therefore can be approached as. an
appendix to the Maryland case study.

It should be noted though that a qualitative difference in
emphasis on federal consistency was found between the two
States. While federal activities and consistency were
addressed by New Jersey, this State emphasized its own permit
review mechanisms rather than mandates and legislative admo-
nitions. Consistency was seen and treated as a perhaps
redundant and as yet untested management tool.

While the basic findings and conclusions in both States
are the same, a listing of the major points of concurrence
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is presented below for emphasis. The listing follows the
same sequence of topics discussed in the Summary section of
the Maryland case study.

Federal Assistance Program

1. Required Involvement of Operating Administrations in the
New Jersey Coastal Management Program

The New Jersey Program does not propose significant
policy or procedural modifications for federal Operating
Administratons. Existing procedures would be used, and
no new U.S. DOT programs or policies are suggested. Con-
sistency reviews will be integrated with the existing
planning processes of the New Jersey DOT.

New Jersey DOT, as Maryland DOT, will play a significant
role in coastal matters for assistance programs. The
New Jersey DOT was viewed by most federal Operating
Administrations as the :agency affected by the Coastal
Management Program.

While the New Jersey DOT Action Plan addresses only high-
ways explicitly, the same basic process is utilized for
other modes of transportation. The existing New Jersey
permitting process is integrated with the Action Plan,
and the CMP (which relies upon existing permits) does not
necessitate any modifications,

From the nature of the interactions between New Jersey
OCZM and New Jersey DOT in the past, it also seems 1likely
that conflict resolution will take place at the State
agency level rather than through the use of federal con-
sistency mechanisms. While no Memoranda of Understanding
(MOU) are being prepared by New Jersey OCIM, this form

of agreement has been used by New Jersey Department of
Environmental Protection (NJDEP) and New Jersey DOT on
environmental issues in, the past, and is cited as a
possibility in the NJ CMP document. (CIM is viewed as

an environmental program by New Jersey DOT.)

2. Issues in Consistency for Federally Assisted Activities

In New Jersey, aside from the existing permit review pro-
cesses, it is not clear whether or not additional reviews
specifically addressed at federal consistency are to be
required. It seems likely that only the current Action
Plan reviews, are to be employed,

An important area where clarification and specificity are

required is in the determination of what projects will
actually be subjected to permitting (and thereby consistency
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review). Recently prepared rules and regulations of the
NJDEP have begun to address this issue, as have the
administration and staff personnel within affected .
departments. Levels of action or major-minor thresholds
for review need to be further. developed and defined.

Direct Federal Activities in the Coastal Zone
1. Summary

New Jersey does not 31ngie out the U,S8.
Coast Guard or any other U.S. DOT administration in its
discussion of federal activities. While a list of
federal transportation activities is included in the

- New Jersey CMP document, only highway construction is
identified as a direct activity. In general, only
generic identifications of federal activities are
provided, and New Jersey OCIM '"Preserves the right to .
review and comment on the consistency of .- . ." other
projects. The New Jersey CMP also.states that the '"Fed-
eral consistency procedures described in 15 CFR 930
(Federal Register, Vol. 43, No. 49, March 13, 1978,
pp. 10510-10533) . . ." will be followed, and the A-95
review process will be used to monitor proposed federal
projects. This still general approach to consistency
at this late stage of CMP development further highlights
New Jersey's reliance on its existing review-permitting
procedures. It also allows the State to call upon con-
sistency should negotiating points be requ1red in disagree-
ments with federal agen01es

2. Interaction Between Federal and State Agencies

New Jersey OCZM has not requested, nor have U.S. DOT
ddministations offered, lists or the identification of
specific projects and activities that may require con-
sistency determinations. In general, the level of
interaction, if any, has only been on specific project
issues, and in these cases it has been through intra-
state agency discussions.

The observations concerning levels of awareness and knowledge,
and the attitudes towards coastal zone management, consistency
determinations and procedural and policy requirements of

U.S. DOT personnel described in the Maryland case study are

all applicable to the situation in New Jersey. It seems that
positions and policies will only be crystallised when a
specific issue with respect to a program or project must be
faced.
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3.2 The Maryland Coastal Zone
Management Program Document

Maryland defines its coastal zone in terms of two tiers--
a "Management Boundary"2 area, consisting of counties border-
ing on the Atlantic Ocean, Chesapeake Bay, and the Potomac
River; and "Areas of Focus" within each of the jurisdictions,
generally comprising the 100 year floodplain. To ensure the
concerted exercise of management authorities within this
coastal area, the Program identifies four implementation
tools: (1) committing all Program participants to a common
set of goals, objectives, and policies; (2) enhancing inter-
governmental coordination in carrying out the Program;
(3) providing for comprehensive review of all major activities
in the coastal zone; and (4) assuring consideration of cumula-
tive impacts in coastal management .decisions.

The Maryland Program emphasizes two themes: coordination
of government actions and technical evaluations and reviews of
public and major private actions by the coastal zone staff on
the basis of the defined program goals and objectives. The
identified strategy is to monitor proposed major changes in
coastal uses and activities and to influence the decision-
making process in favor of the program's broad resource con-
servation and development goals. The approach is consistent
with the philosophy of coastal zone management as a guiding
force influencing the actions of other agencies through project
and policy reviews. This coordinating and review approach may
be contrasted with a high visibility model of coastal manage-
ment as a new State level initiative in regional planning,
permitting, and land-use control. The latter model is typified
most clearly by the California CIM program and, to a lesser
extent, by the New Jersey Management Program.

The authority for the crucial coordination activities
rests heavily on an Executive Order of the Governor directing
all State agencies to conform to the defined goals, objectives,
and policies of the coastal zone Program, and on a series of
Memoranda of Understanding (MOU) between the lead agency for
coastal zone management and other State governmental units.
Coordination with external groups is pursued by the establish-
ment of a broadly based Coastal Resources Advisory Council
providing representation for '"organizations with responsibili-
ties relating to coastal area management.'

The Program does not envision the passage of new coastal
- zone legislation to achieve its objectives. The legal bases

2All quotations in this chapter, unless otherwise indi-
cated, are from the Maryland Coastal Zone Management Program
of December, 1977.
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(enforceable policies of the Program) are found in the existing
legislation and regulations of the affected state agencies,
local land use controls, and relevant federal statutes and
regulations to be coordinated under the federal consistency
provisions. This reliance on existing statutes, officially
coordinated by the Executive Order and MOU structure, has been
criticized as lacking a solid legislative base by those con-
tending that the program must have its own authorities (Natural
Resources Defense Council). Under present circumstances no
such 1eg151at10n is contemplated.

The Maryland Program is the most explicit of all the CIM
Programs to date in establishing formal agreements with other
State agencies through the MOU structure. These MOU's specify
the incorporation of the coastal zone program's goals and
objectives into the mission of the participating State agency,
require the development of working relationships for project
development between the coastal zone staff and the planning
and projects staffs in the participating agency, and identify
the project evaluation role of the coastal zone staff. The
coastal zone technical staff is located in the Coastal Zone
Unit (CZU) of the Energy and Coastal Zone Administration within
the Maryland Department of Natural Resources, the designated
agency for federal CIZIMA administration.

3.2.1 Program Goals, Objectives, and Enforceable Policies

The Federal Consistency Regulations distinguish between
". . . enforceable, mandatory policies of [a] management pro-
gram . . . and recommended policies" (F.R. Vol. 43, No. 49,
March 13, 1978, Section 930.39 (c)). In essence, federal
activities which are subject to federal consistency provisions
need to be consistent only with the former--the enforceable
policies of the management program. The recommended policies
need only to be given consideration; according to the regu-
lations, they are not a sufficient basis for consistency.

In this context it is important to distinguish between
the general goals and objectives of the Maryland Program and
its identification of applicable enforceable policies. (Often
"earlier State Coastal Management Programs did not. In a number
of instances those Programs were approved by NOAA prior to
the issuance of the latest draft of the consistency regulations
which incorporate the language on enforceable policies.)

The goals and objectives of the coastal Program, while
not enforceasble policies, do provide the basis for project
evaluation by State agencies and the private sector in accord
with the Executive Order of the Governor The five coastal
management goals are:
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(1) Preserve and protect coastal. resources;
(2) Protect the public interest, safety, and -
“welfare in natural hazard areas; -
(3). Locate necessary major facilities only in
v -approprlate coastal areas- so’ that env1ronment'”
.. quality is maintained; ,
(4). Promote appropriate methods of use of coastal
‘areas ‘in order to prevent deterioration of-
coastal resources; and
(5) Promote 1ntergovernmental coordlnatlon and
- public participation in Coastal Zone
Management Program development and 1mp1ementat10n

Bach of these goals is supported by a series of objectives
specifying particular concerns and general policies within
each goal area. Together; the 5 goals and 43 objectives pro-
vide a reference frame to guide Program implementation and to
maintain the consistency of all nonfederal progects permltted
funded, or undertaken in the State.

For each activity or use discussed as requiring coastal
zone management consideration, the Program Document identifies
the policies it seeks to marshall to achieve its management
ends. These policies are abstracted from the statutes and
enforceable regulations of State agencies and are presented,
with citations, as enforceable policies of the Coastal Zone
Program. As such, from the viewpoint of federal agencies at
least, they form the core of the Coastal Zone Program. Under
the Program section Major Facilities - Land Transportation:
Facilities, for example, the Tisted policies are derived from

the State Transportation Article, the Maryland Transportation
Action Plan, the Maryland Preliminary Transportation Plan,  the
Maryland DOT Executive Plan, and the Natural ResourceS'Article.
The Coastal Zone Program transportation element then essentially
adopts the existing Maryland DOT policies and procedures as its
own, and these policies in many cases directly reference FHWA
and multimodal U.S. DOT policies and procedural documents.

3.2.2 Coastal Land and Water Use Management

The Coastal Zone Program is categorically not a.land-use
plan and cannot be evaluated in that context. 'The Program
Document does not undertake site-specific analyses of the -
coastal zone and does not provide guidance to federal agencies
or other interested parties on land-use priorities. Rather,
the program structures its proposals for land and water use
management around selected Activities and Uses .described in
5 categories: ' Activities/Uses Occurring in Coastal Waters;
Activities Occurring in Intertidal Areas; Activities Occurring
in Shoreline Areas; Major Facilities in the Coastal:Zone; and
Geographic Areas of Particular Concern. Within each activities/
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uses of concern category, specific activities, uses or facili-
ties are identified. The document addresses each of them by
(1) describing its current situation; (2) identifying the
issues associated with it; (3) specifying policies for its
management; (4) indicating the responsible management agencies;
(5) outlining spec1f1c management procedures; (6) discussing
the Coastal Zone Unit's management role; and (7) listing rele-
vant authorities, specific management techniques, and respon-
sible agencies,

In general, the management policies and procedures dis-
cusses are based on existing State, federal, and local regu-
latory and planning authorities and activities. . The specific
provisions for management of land and water uses and activities
under a coastal management Program are -contained in the dis-
cussions of the CZU's role through the project evaluation and
Program review processes described below,

1. Summary of Maryland Land And Water Use Regulatlons Cited as
Means of Control" _ : :

-Water Approprlatlon and Planning Discharge Permitting
- -Floodplain and Watershed Planning, Regulation, and
Permitting

-Hazardous Substance Disposal Permitting
-Sedimentation Regulation

-Beach Erosion Control Structure Regulatlon
-Wetlands Permitting (Public/Private)

-Surface Mining Permitting

-Power Plant Siting Planning and Regulation
-Coastal Facilities Permitting (oil and gas facilities)
-Archeological Site Activity Permitting
-Wildlife/Fisheries Management :

-Boating Activity Regulation

-Water Supply and Sewage Planning and Regulation
-Sewage Treatment Plant Construction Permlttlng
-Noise Regulation

-Pesticide Regulation

-0i1 Spill Regulation

-Scenic and Wild River Planning and Regulation
-Critical Areas Designation

-Local Comprehensive Planning

-Baltimore Harbor Construction Permitting

-State Intervention in Local Land Use Decisions
-Local Zonlng Regulation

2. ‘Federal Authorities Clted as Means of Control
-Federal Water Pollutlon Control Act- Amendments,
208, 311.

-River and Harbors Act, Section 10
-Dangerous Cargo Transport
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--Marine Protection, Research and Sanctuaries Act, Title
I--102, 103, 104
-Outer Contlnental Shelf (0CS) Land Act
-Coastal Zone Management Act :
-Federal Flood Insurance Program
-EPA Police Memorandum
-Federal Highway Act, Section 109H

Geographic Areas of Particular Concern

The Maryland approach to GAPC's -is based on the
State's Critical Areas Program administered by the Depart-
ment of State Planning (DSP). Under this program, local
jurisdictions recommend areas for designation by DSP based
on three critical area categories: suitable for preser-
vation, suitable for conservation, and suitable for
utilization. Included in the recommendations are proposed
management techniques '"'to ensure that the future use or.
development of the area will be consistent with its attri-

butes." Management techniques may be carried out by
local, State, or federal governments or by private parties
"using their appropriate authorities.' State critical

areas located in the First Tier of Focus will become

. GAPC's under the Maryland CZIMP. Critical areas outside
the First Tier but within the management boundary will be
considered for GAPC designation on a case-by-case basis.
For coastal management purposes there are three categories
of GAPC's: Resource Protection Areas, Hazard-prone Areas,
and Developmental Critical Areas. The Coastal Zone Unit
(CZU) will assist local governments and DSP in the identi-
fication of coastal areas of critical State concern by
providing technical information analysis and evaluation

of potentlal sites. Once a critical area becomes a GAPC,
the consistency requirements of the federal CIMA would

apply.
Beach Access

The primary beach access issues identified in the
Program are: (1) the preemption of beach areas for
present or future recreational use by other proposed
uses and (2) increased priority to the acquisition of’
beach areas in State and local outdoor recreation
programs. The Program notes that it is State policy
"to acquire additional beach area and to provide addi-
tional beach access on Chesapeake Bay and its tributaries
as part of the State's Outdoor Recreation Program."

The entire Atlantic coastline has already been preserved
for public access and use. The Program also indicates
that the Coastal Zone Unit will cooperate with efforts to
give higher priority to the acquisition of shoreline.
access.
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3.2.3 Organization and Implementation

The Maryland Program identifies three primary organizations
for Program management: the Department of Natural Resources
(DNR), the Coastal-Zone Unit (CZU) within the Energy and
Coastal Zone Administration, and a Coastal Resources Advisory
Council. The DNR administers many of the regulatory authorities
cited for land and water use management and is the designated
single agency required by the CIMA., The Coastal Zone Unit
"provides the staff to support the program,'" carries out the
"federally prescribed duties of a lead agency,'" and is located
within the Energy and Coastal Zone Administration which adminis-
ters the State's the State's Power Plant Siting Program and
the Coastal Facilities Review Act.

The CZU plays a key role in the project evaluation and
Program review processes and the federal consistency process
as well as providing the general and technical information
base for the program. The Coastal Resources Advisory
Committee (CRAC) membership represents organizations with
responsibilities relating to coastal area management and
includes participants from coastal cities and counties,
regional citizen advisory groups, various interest groups,
State executive departments, federal agencies, and academic
institutions. The CRAC provides a regular communication chan-
nel and framework for public involvement and coordination in
addition to its "intensive advisory role in program implemen-
tation."

Two principal processes, project.evaluation and program
review, are outlined for program implementation. The Program
Document offers a detailed description of the project evalua-
tion process which is managed and technically supported by the
CZU. This elaborate process is essentially an impact assess-
ment process. The CZU is notified of projects with potential
effects on the coastal zone by counties and Department of
State Planning (DSP) regional staffs. The CZU reviews the
project and decides if it is of coastal management concern and
if it conflicts with management Program goals and objectives.
If a full project evaluation is found to be necessary, a series
of review, .information gathering, and project analysis acti-
vities are undertaken. The CZU manages this process, inter-
acting with the concerned agencies, governmental units, and
project proposers. The Coastal Resources Advisory Council
also participates in the. process primarily in a review and
comment capacity. After the CZU prepares a comprehensive
report, the CRAC reviews, comments and makes recommendations
to be submitted to the Secretary of Natural Resources and the
relevant regulatory agencies for their action.  The primary
purpose of this process is to .ensure that comprehensive review
of projects likely to have.a significant impact on coastal
resources is performed, that all relevant factors are fully
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considered, and that the activities of planning, regulatory,
and enforcement agencies are coordinated béfore decisions
are made.

The other principal administrative process is the review
of existing programs and procedures dealing with coastal
resources and activities for their consistency with the Program.
Such activities include: proposed legislation, issuance of new
or amended regulations, development of future resource manage-
ment plans, development of local comprehensive plans, and pat-
terns of decisionmaking which have cumulative adverse impacts.
Two levels of program review are identified: (1) cooperative
efforts among the CIU, other State agencies and/or local
governments, and (2) situations involving major policy con-
flicts or need for significant legislative or adm1n15trat1ve
remedy. The first level of review involves an essentlally
informal work and review process; the second level of review
is more formal, involving detailed studies by CZU and sub-
mission of a findings report to CRAC and the Secretary of
Natural Resources and other governmental bodies.

3.2.4 Inter-Governmental Relationships and the Federal Con-
sistency Provisions

The primary mechanism for State intragovernmental coordi-
nation outlined by the Program Document is the Memorandum
of Understanding. Such memoranda between the Department of
Natural Resources (DNR) and each part1c1pat1ng agency formally
establish (1) the participant department's role in implementing
the goals, objectives, and policies of the Program; (2) its
role in project and Program evaluation; and (3) the interac-
tions of specific programs of the department with coastal
management. The participant departments whose relationships
will be guided by these memoranda are the Departments of
State Planning; Health and Mental Hygiene; Transportation;
and Economic and Community Development. State agencies are
also represented on the CRAC in a nonvoting capacity. The
Program indicates that the CZU will work extensively with
State agencies for management program coordination in addition
to the coordinative role it plays in the pro;ect and Program
evaluation processes.

A similar mechanism, the work agreement, is used to
formalize and coordinate State Program and county relation-
ships. These agreements describe the tasks local jurisdictions
propose to accomplish in support of the goals and objectives,
including activities which assure compatible local and State
plans, programs, management policies, and other joint actions.
Local governments are also represented on the Coastal
Resources Advisory Council. Technical assistants funded by
the CZMP work for counties on coastal zone matters.

118



The principal mechanisms for federal/State coordination
are federal representation (nonvoting) on the CRAC, federal
agency participation in the project evaluatlon and Program
review process, and federal consistency determination proce-
dures. Inclusion .on the CRAC will provide a forum for federal
participation and information sharlng, participation in project
evaluation and program review is expected to prov1de federal
agencies with opportunltles to express their views on the
natlonal interest in any aspect of a particular prOJect or
program. The consistency procedures should "provide a vehicle .
for active federal participation in the program."

'In general, Maryland's consistency procedures involve the
normal channels of state notification and review under the A-95
process with the Coastal Zone Unit having final responsibility
for determination or responding to federal- determlnatlon of
consistency with the state management program. ‘When a federal
action involves substantlal effects .or is controvérsial, a
project evaluation will be carried out with federal agency
participation. The Program Document suggests that more precise .
arrangements will be made with individual federal agencies
through Memoranda of Agreement after Program approval and
implementation.- A summary of federal con51stency procedures
follows: :

1. Federal Activities: Notification®* Review#*
a. On Excluded ~State A95 Clearing- ,
" Federal Lands: house State Agencies
CZu CZU .
State Agencies/
copy to Czy

*Item a. Rrocedures apply to all of Sectlon 1.

(1) Activity or plans causing discharge, air ‘pollution,

: or involving hazardous substances.

(2) Activity or plans leading to a significant
nonpoint source of pollution of coastal waters.

(3) Construction of any major facility. ‘

(4) Plans causing change in population patterns or
requirements for new major facilities

(5) Activity causing significant change to drainage
patterns or fresh water flows from federal
property

b. Seaward of Coastal Zone:
(1) Outer contlnental shelf leases.
(2) Designation of marine sanctuaries.
(3) Fisheries management plans.

c. In Coastal Zone:

(1) Development projects.
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(2)

Major research projects; management studies or

inventories to be used for management decisions.

(3)

Activities significantly altering use patterns

~and Chesapeake Bay or ocean tidal waters.

(4)
(5)

Acquisition/disposition of land.
Conducting inventories of making designation of

landmarks for National Historic Register.

d. Landwafd of Zone:

(1) Significant change in pattern of freshwater flow

into coastal zone.

(2) Major facility in close prox1m1ty to coastal zone.

2. Federal Licenses/Permits .

Notification

a. + Listed:

b. Unlisted:

(1) Monitored through
NEPA statements,
state clearing-
houses, etc.

3. Outer Continental Shelf
Activities

4, Federal Assistance

a. Listed

Applicant to rele-
vant State agency
and/or CZIU

From CZU to appli-
cant and federal
agency

From CZU to appli-
cant and federal
agency

Applicant to CZU
Applicant through

State/local
clearinghouses

Review

State Agencies

CZu

State Agencies
CZu

State Agencies
CZU

CZU

Local/State
agencies. If
major incon-
sistencies,
CZU review.

3.2.5 Transportation Provisions of the Program Document

Transportation concerns are discussed in two of the Mary-
land CIZIMP's major Activities/Uses of Concern categories:
Activities Occurring in Coastal Waters and Major Facilities in

the Coastal Zone.

The transportation-related activities in

coastal waters primarily involve the U.S. Coast Guard (CG)

and include:

recreational boating, commercial shipping; ocean

dumping, and oil and gas exploration, production, and trans-

portation.

Although recreational boat1ng regulation is a

responsibility of the Maryland DNR, the Coast Guard is cited as
a participating implementation agency for the regulation of
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boat discharges along with EPA. The Coast Guard is also cited

s an implementing agency in connection with its responsibilities
for surveillance of ocean dumping and enforcement of dumplng
regulations under the Marine Protection, Research, and
Sanctuaries Act.

A major issue addressed_in the commercial shipping portion
of the Program is o0il pollution control. Although the discussion
focuses ornl State activities and responsibilities, the Coast '
Guard is identified in connection with its responsibilities for
navigational safety and traffic systems and for oil spill con-
tainment and cleanup. The program notes that the Coast Guard's
timely response to oil spills in Maryland is limited by the
location of the Coast Guard base in Elizabeth City, North
Carolina, and indicates that the State has been developing
-its own capacity to deal with spills. This concern for oil
and other toxic materials discharged into coastal waters is
also expressed in terms of a need for improved vessel traffic
systems in Chesapeake Bay. The CZU proposes to work with the
U.S. Coast Guard, the U.S. Army Corps of Engineers, and the
Commonwealth of Virginia to establish improved traffic systems
in order to reduce the probability of o0il spills or discharges
of toxic materials from vessels. The Coast Guard's responsi-
bility for the regulatlon of the transport of dangerous materials
is also noted.

Another transportation-related activity of concern in
coastal waters is outer continental shelf (0CS) exploration,
production, and transportation. The Coast Guard involvement
in this sensitive issue area derives from its responsibilities
for endorsing that bafges over 100 tons comply with appropriate
regulations. Brief mention is also made of "DOT stipulations
and regulatlons on pipelines.," The primary vehicle for CZU,
Coast Guard, and other possible DOT interactions in this area
will be the federal consistency procedures for OCS activities.

Transportation concerns are treated more extensively in
the "Major Facilities 'in the Coastal Zone" portion of the
Program Documént with specific sections devoted to Ports and
Land Transportatlon The Ports section discusses the various
‘ports in-Maryland, their importance to the State's economy,
plans for their continuing development, and the environmental
consequences of port activity and development. The existing
policies outlined in the Ports section focus on the maintenance
and development of port facilities within the context of the
State's overall transportation system planning process and with
attention to environmental considerations. Particular concern
is expressed about port facilities associated with OCS
exploration, development,,and production.

The primary State. agency involved in port activities is
the Maryland Port Admlnlstratlon, part of the Maryland
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Department of Transportation. The major federal agencies
involved in port .activities are the U.S. Army Corps of Engi-
neers, the Maritime Administration, and the U.S. Coast 0
Guard, but the program points out that "present federal. author-
ity is fragmented among more than fifty federal organizations.™
Although the federal section of the Program Document indicates
that the Coast Guard's deepwater port permits would be a
federal permit to be reviewed for consistency with the State
Program, the Coast Guard is not cited as a lead implementing
agency nor is its activity cited as an authority related to
ports. The Coastal Zone Unit proposes to participate in the
ex1st1ng public port development review process, to subject
private port projects :to the coastal management evaluation
process, and to establish working arrangements among various
relevant parties for the on-going development of port siting,
construction, and operatlon planning procedures.

Land transportatlon facilities. are also dlscussed in terms
of Maryland's comprehensive transportatlon system planning pro-
cess. The existing policies contained in the State Transporta-
tion Plan form the basis of the Program's transportation pro-
visions, and Maryland DOT is the lead implementing agency.
Activities in the coastal zone cited as being of particular
‘concern include the Patuxent Freeway in Anne Arundel County,
Rt. #50 improvements, the construction of a metropolitan
Baltimore rapid transit system, and the impacts of construction
or expansion of a major and several smaller airports located in
the coastal zone. The focus of concern expressed in the land
transportation section is theenvironmental compatibility of
transportation facility development and the growth impacts of
such development. The primary management procedure outlined is
the existing transportation.facility planning process involving
comprehensive multi-agency review. The CZU.proposes to assist
in system planning and project planning activities at all
levels for the following types of projects: interstate high-
ways, two-land and four-lane improvements, railroad lines,
airports, public ports, and any roadway which serves a penin-
sula area of crosses tidal waters. The purpose of the CIU
involvement is to ensure -that "1ong ‘term, off-site, and
secondary effects of transpOrtatlon pro;ects on coastal resour-
ces are adequately considered." ' The Maryland DOT- will also
participate in the review of projects in the coastal zone with
potential impacts on existing transportation facilities. The
CZU will review annually the Consolidated Transportation Program
for consistency with the Maryland DZMP. U.S. DOT activity _
is only directly indicated in the land transportation section
through reference to.federal standards for highway constructlon
U.S. DOT assistance act1v1t1es, however, are cited in.that
section of the program wh1ch discusses federal. con51stency

Although the only U.S. DOT agency spec1f1ca11y 1dent1f1ed

as an implementing agency in the Activities/Uses of Concern
portions of the Program Document is the U.S. Coast Guard, the
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State/Federal Interaction portion of the Program Document
cites activities of other federal transportation agencies as
being subJect to review for consistency. U.S. DOT agencies
and activities spec1f1ed in the Program Document are:

1. Listed Licenses and Permits Subject to Review
a. U.S, Coast Guard

(1) Permits for constructlon or modlflcatlon of

- bridges or causeways in navigable waters;

(2) Permits for handling of dangerous cargo by

- vessels in U.S. ports; :

(3) Permits for handllng of flammable or combustible
liquids by bulk .in U.S. ports;

(4) Permits for barges over 100 tons as they apply
to floating nuclear power plants and OCS related
activities;

(5) Deepwater port permits.

b. Federal Aviation Administration
(1) Approval of airport development project applications.

2. Listed Transportation. A551stance Programs SubJect to

Con51stency .
a. Boating Safety--financial assistance;

b. ' Airport development aid program,

.c. Airport planning grant program;

d. Highway research, planning and construction;

e. Highway beautification--control of outdoor advertising,

control of junk yards, landscaplng and scenic
enhancement;

f.  Rail property acqulsltlon and modernlzatlon grant
assistance; '

'g. - Urban mass transportation and technical studies grants;

h. Urban mass transportation demonstration grants;

i. State and community highway safety;

j. ‘Gas pipeline: safety

The outlined con51stency procedures, the project evaluation pro-
cess and U.S. DOT representation of the Coastal Resources
Advisory Committee (along with the Maryland DOT and Port
Administration) are the principal mechanisms indicated in the
Program Document for U.S. DOT and State management program
interaction. The document, however, does indicate that
additional arrangements or provisions through Memoranda of
Understanding may be made after Program approval and imple-
‘mentation.
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3.3 U.S. DOT Agency Involvement
in the Maryland CIM Program

U.S. DOT agencies have two major paths of involvement
with coastal management programs: assistance programs and
direct agency activities. The description and analysis of
federal agency involvement in the Maryland Coastal Mangement
Program is, therefore, organized around these two major paths
or categories of activities (federal licenses and permits are
included here under the category of direct federal activities).

H

TABLE 7

Uu.S. DOT Agéncy Activities Categorized
As Direct and Assistance Activities

Federally Assisted Activities: FHWA: All assistance programs
FAA: All assistance programs
FRA: Al]l assistance programs
UMTA: All assistance programs

Direct Federal Activities: Coast Guard: All activities
FHWA: Construction of Roads on
federal lands
FAA: Construction of aids to
navigation
Office of Deepwater Ports
Materials Transportation Bureau
FRA: Direct activities

It is apparent that, with the notable exception of the Coast
Guard, the major interactions of U.S. DOT programs with CIM
agencies involve federally assisted activities--the predominant
programs of the Operating Administrations. The categorization
of U.S. DOT programs as direct federal activities and as
federally assisted activities is relevant not only because of
the somewhat different treatment they receive in the Consistency
Regulations, but also because the Maryland Coastal Management
Program (and most other CIZM programs) describe very different
processes for considering their respective inputs to the
coastal management programs. To explore these coordination
processes, the analysis first discusses U.S. DOT programs
conducted as federally assisted activities, and then discusses
U.S. DOT programs conducted as direct federal activities in the
Maryland coastal zone. The former analysis emphasizes the
assistance activities of FHWA, and the latter emphasizes

the direct activities of the Coast Guard, though in each
instance the other Operating Administrations and Offices are
referenced where appropriate.
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3.3.1 Federally Assisted Activities

Role of the Maryland Department of Transportation.--In
Maryland, as in many States, there exists a Department of
Transportation (MDOT) which acts as a state-level counterpart
to U.S. DOT and which, through its operating modes, is the
official recipient of U S. DOT Operating Administration
assistance programs. In the huge area of federally assisted
activities. (notably transportation loan and grant programs)
U.S. DOT agencies will be interacting with the Maryland
Coastal Zone Unit through the intermediary MDOT. It is a
three-cornered relationship. Although this kind of relation-
ship is not directly addressed in the Coastal Zone Management
Act and its implementing regulations, it is clear that a
state intermediary agency like MDOT will play a key role in
the process of federal-state interaction concerning federal
a551stance programs and coastal zone management

The key position of this kind of agency results because
CIZM is essentlally a state-level initiative and the effort of
CIM staffs in all coastal management programs has been to
‘consolidate their position within state government. In the
sometimes elaborate jockeying for substance and mission, State
CIZIM agencies are very directly concerned with establishing
linkages to existing large state agencies and less directly
concerned with attempting to influence federal agency field
offices. This point and its significance for federal agencies
has tended to be obscured in the program development process
where the development of the issues of excluded lands and
national interest articulation have warranted close attention;
it should become more apparent as coastal management programs.
move into the implementation phase.

Thus, from the viewpoint of the coastal management agency
in Maryland as well as in other states, the federal role in
federally assisted projects is subsidiary to the role of the
state agency which actively solicits and expends assistance’
funds. In this context, MDOT is the 51gn1f1cant actor for the
Coastal Zone Unit to 1nteract with in terms’ of coordinating
those major programs in which U.S. DOT Operating Administra-
tions participate through federal assistance programs--highways,
mass transit, railroad a551stance, and a1rport development.

The significance of the intermediary role of MDOT cannot
be overestimated. Most of MDOT's policies and procedures have
been developed to coordinate with U.S. DOT Operating Adminis-
tration programs, are actually funded by them, and thus are,
of necessity, consistent with the spirit and details of those
programs. These same MDOT activities have been referenced
as acceptable to the coastal zone program. There is then an
underlying consistency between at least the systems level and"
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project planning processes of MDOT and U.S. DOT administrations
and the coastal zone program. Differences on individual pro-
jects may emerge, but there is ample provision in the project
planning processes established by U,S. DOT and 1mp1emented by
MDOT to resolve most differences.

Even the area of federal consistency would, in practice,
appear to be strongly influenced by the intermediary role of
MDOT. While technically an Operating Administration could not
fund a project deemed inconsistent with the approved Maryland
CIM program, it is unlikely that two State agencies with dif-
ferent positions on a substantive issue would turn to a federal
funding agency for action (or inaction, if the project were to
be deemed inconsistent with the CIM program). If, for instance,
MDOT were to plan a major highway facility in the coastal zone,
and the Coastal Zone Unit were to find that project inconsistent
with its management program, it is highly unlikely that the
controversy would be decided by reference to. the federal con- .
sistency regulations, It seems much more likely that a disa-
greement between two state agencies would be resolved in an
intrastate process though, of course, the real og threatened
use of consistency by the CZU would be possible.

MDOT and CZU Coordination: Memorandum of Understanding.--
A key characteristic of the Maryland approach to coastal
management is its externalization of a prime function of
coastal management agenc1es~—coord1nat1on of State agency
functions and activities under a defined development and
resource management model. The Maryland Program does this by
established written Memoranda of Understanding (MOU) between
the Coastal Zone Unit and major State agencies with activities
in the coastal zone. The MOU between the CZU and MDOT is at
this date (6/1/78) still under negotlatlon but the main
points are settled.

The two agencies agree that MDOT's system planning and
project planning procedures are delineated in a multimodal
Action Plan (federally assisted, following FHWA procedures)
are in accord with the goals and objectives of the Coastal
Zone Management Program; that the Maryland Transportation
Plan (MTP), a long-range systems plan for the State and
federally assisted, is in concert with the Coastal Zone Manage-
ment Program (CIZMP); and that the CAU shall annually review
the Consolidated Transportation Program (CTP), a five-year
capital improvements program which prioritizes projects in
the planning-design-execution stages, for consistency with
the CIZIMP.

3This analysis is extended in the Federal Consistency
section of the final report. In particular, the potential
impact of consistency requirement instigated third party suits
on the actions of State agencies needs to be explored.
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The MOU will also 1nc1ude statements on the coord1nat1on
of ‘the plannlng staffs of the two agencies “for systems
planning ‘and’ major facilities project planning. ' MDOT will
have the lead 'in project planning, and thé CZU will 1ntegrate
its pro;ect evaluations into the larger comprehens1ve project
planning process described by the Action Plan (incorporating
environmental reviews, 1nterdlsc1p11nary con51derat1ons, and
publlc part1c1pat10n requirements).

The MOU, in addition to 1ncorporat1ng the MTP, CTP, and
Action Plan ‘into the CIM framework, will also recogn1ze and
reference the project evaluation and program review elements
of the Coastal Zone Management Program and contain a section
on federal consistency and the participation of MDOT in ‘the
process of making consistency determinations for federally’

. assisted transportation projects in the coastal zone. (This

- seéction is still under draft and is not yet available for E
ana1y51s ) Another element of coordination del1neated in the’
MOU is support ‘of CIM goals, obJect1ves, and p011c1es in the.
transportation planning and construction processes through a
continued liaison between the CZU and ‘the MDOT comprehensive -
planning unit.

By recognlz1ng the v1ab111ty of the statewide transporta-
tion plan (MTP), the CTP (with an annual review), and the
Action Plan through specific CZM Program document references
and development of the MDOT/CZU Memorandum of Understanding,
the statewide transportation planning process and guidance
documents are linked to the Coastal Management Program. It is
recognized in MDOT that when revisions are made to the Action
Plan, coastal zone management reviews should probably be
spec1f1cally addressed 'in that document, but at this stage
MDOT is not being called upon to alter 1ts ex1st1ng Action
Plan processes. : :

At this point, the procedural implications of CIM in
Maryland for MDOT ‘are not dramatic or even very apparent.
From present indications, MDOT projeéct systems planning, ,
and project planning and design procedures will not be sig-
nificantly affected by the provisions of ‘the MOU. There is no
adversary relationship between the Maryland CIM program and.
MDOT; and, .at this stage in their developlng p051t10ns the -
CIM staff is not attemptlng to raise controver51al issues

- with MDOT.

CZM Program Implications for Transportatlon A551stance
Activities.--The following observations were synthesized from
interviews with regional and field office personnel of U.S.
DOT Operating Administrations conducting assistance activities
in Maryland, from MDOT staff, and from the Maryland Coastal
Zone Unlt ' B ' o
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FHWA and FAA procedures in particular, but also procedures
of the other Operating Administrations, include extensive
environmental analysis requirements and specific injunctions
for assessing impacts of projects on air and water quality,
wetlands, historic preservation, noise levels, etc. In the
context of these federal requirements, often replicated by
Maryland's own environmental permits, federal and State trans-
portation administrators suggest that the CIM Program Document
seems to contain little of substance, considerable rhetoric,
and the potential for unnecessary red tape. In spite of these
views, however, the same transportation administrators are quite
positive in their attitudes toward the concept of CIM as they
individually perceive it and would like to work with coastal
zone agencies if they feel their own missions are not compro-
mised or impeded.

Coastal zone management staff, on the other hand, recog-
nize that the transportation planning process is often the most
sophisticated State-level planning and development activity;
that where the process works as designed, the environmental
analyses and extensive public processes required in project
development will far exceed the resources of the Coastal Zone
Unit; and that, consequently, apart from the specifics of
1nd1v1dual prOJects, the CZU's input to the transportation
planning process need not be extensive. The CIM personnel
recognize that State and federal transportation agencies have
ongoing well-staffed organizations with elaborate environ-
mental and public review procedures and that state transpor-
tation agencies have well established political ties to locali-
ties and to the legislature. . Coastal zone administrators,
in general, have little interest in ''taking on" the State
DOT or its modal agencies--State Highways, State Aviation,
State Rails, etc.--in their traditional federally assisted
planning and operations activities. The literally hundreds
of individual projects in the coastal zone at various levels
of implementation (planning-design-construction-operation)
preclude the active involvement of the Coastal Zone Unit from
participating in meaningful reviews of all but the few most
visible projects.

Detailed project reviews on all federally assisted pro-
jects are considered to be both beyond the means of the CZU
and unnecessary. The great majority of such projects are
not significant changes in local transportation system capa-
cities which would be of interest to the CZU. Many projects
which do affect system capacities have a history of reviews--
analyses which would render detailed CZU reviews redundant
or of marginal benefit.

Thus, some feel that the Coastal Zone Unit will probably

be selective in identifying individual projects for detailed
evaluations. In the main, the traditional planning and
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development activities of federally assisted transportation
projects will be unaffected by coastal zone management primarily
because there is no functional reason for them to be affected.
There are details of the relationship of MDOT and the CZU

under the state level administration of the federal consistency
provisions which must be worked out, but there are more pro-
cedural details than significant pollce issues. (See the
discussion on p. ).

Regional and division FHWA adm1n1strator< reviewing the
Maryland Program have stressed the potential generation of
unnecessary red tape as a major concern of their interactions
with CIM programs. These administrators do not see the need
for FHWA headquarters to develop specific orders on the
implementation of the federal consistency regulations and
coastal zone management in general. In their view '"federal
consistency'" is no more than another permit to be collected
in the EIS process, This perspective on consistency is, of
course, contrary to the view of the Coastal Zone Unit which
sees consistency as a part of the coastal management process.

Finally, the FHWA administrators complained that the CIM
program goals and policies are too general to be of real
benefit. They felt that a land-use specific management pro- -
gram would be useful, but that the present effort fails short
of a useful regional growth management program in many
respects

Consistency for Federally Assisted ‘Activities.--Following
guidance provided by the Federal Consistency Regulations,? the
Maryland Program Document states that '"Federal assistance to
state and local governments for projects affecting the coastal
zone may only be granted when such actigities are consistent
with the state's approved CIM Program."® The determination is
to be made by the Coastal Zone Unit.® The Program Document
defines assistance as ''grants, contractual arrangements,
loans, subsidies, guarantees, insurance, or other forms of
financial aid." The Program Document indicates that federal
assistance programs subject to state review for consistency
will normally only be reviewed if the activity occurs within

4rederal Register, Vol. 43, No. 49, Monday, March 13, 1978.

5Mary1and Coastal Zone Management Program Document
Draft E.T.S., p. 334.

'6This is contrary to the current position of U.S. DOT.
While this controversy is under discussion this analysis is
predicated on current Final Consistency Regulations cited
above. _
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the defined coastal zone boundary, "although the State will
monitor assistance for projects outside the coastal zone
and will inform the federal agency and applicant on a case
by case basis if a Federally assisted project outside the
coastal zone will be subject to consistency" (p. 334)

Procedures.--According to Part III of the Office of
Management and Budget A-95 process, a governor of .a State may
‘decide whether or not a federal assistance act1v1ty must- be
reviewed by an areawide clearinghouse.

Maryland describes a consistency review process which -
employs the State A-95 Clearinghouse as the central review
mechanism. The review periods, 30 to 60 days with a partially
overlapping resolution period of up to 30 days, are specified
in the Federal Consistency Regulations and in the A-95 Circular
Regulations. In the consistency process delineated in the .
Program Document (closely following the suggested process
outlined in the Federal Consistency Regulations) a State or-
local agency seeking federal funds for a project in or sig-
nificantly affecting the coastal zone would notify the
Clearinghouse in the usual manner, and the Clearinghouse
would attach a notice that reviews for federal consistency
are being solicited. Such reviews may be made by any. inter- .
ested party. The Coastal Zone Unit shall make the consist-
ency decision after considering the comments of the reviews.
In cases of conflict, the conflict resolution mechanisms of
the program document and, perhaps, the mediation mechanisms
described in the Federal Consistency Regulations shall be
invoked.

The Coastal Zone Unit does not appear to have the staff
resources to undertake detailed consistency reviews in all
instances where consistency determinations might be required,
nor is it necessary that it do so for the bulk of routine
occurrences. Accordingly the Program Document suggests that
"In routine cases, the Coastal Zone Agency will simply make a
decision after being advised by the State and/or local agency
which is presently responsible for reviewing the type.of
action involved" (p. 316). The Maryland Department of
Transportatlon is the agency which presently is processing
U.S. DOT assistance programs in the state, and routine con-
sistency reviews and recommendations for determinations of
consistency will be made by the environmental section within
that agency. The Coastal Zone Unit shall, in most instances,
simply concur in those determinations after checking for
‘potential issues of substance.

On projects with significant coastal zone effects, the
CZU will probably initiate the project evaluation process and
attempt to work with the MDOT planning staff throughout the
project development process. The program document states
that where a project evaluation is performed by the CZU, the
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funding federal agency will be informed and 1nv1ted to par-
ticipate in the process.

Consistency Issues for Federal Assistance Programs.--There
are several interesting implications in the delegation of
primary consistency reviews from the lead CZIM agency to the
State agency directly concerned with obtaining the federal
assistance funds. Most obviously, routine consistency reviews
become pro forma attachments to ongoing project A-95 and NEPA
statements. It is highly unlikely that MDOT would find one of
its own projects inconsistent with the CIZIM program. Substan-
tively one might question the need for routine consistency
reviews at all.

It would appear that this proposed procedural review will
remove virtually all routine consistency issues from active
consideration by Operating Administration field offices.

It is unanimously agreed among U.S, DOT Operating Administra-
tion staff concerned, MDOT staff, and CZU staff, that for
proposed projects the draft, or perhaps the final Environmental
Document is the proper place for consistency reviews.’ It
may be that for significant projects the actual consistency
determination might be withheld pending information on the
design details of projects (which are not available during
the Environmental Document development process). This would
not violate MDOT procedures so long as basic agreement could
be reached during that process, and would not violate FHWA
practices on the approval of EIS's prior to obtaining all
required permits. _

A point of view expressed by a knowledgeable MDOT staff
person was that the consistency review and determination
might be limited to agreed upon specific attributes of a
project, i.e., the system effects, link capacity effects, and
growth inducing effects, but that consistency reviews and
determinations be specifically divorced from the specific
environmental permits (wetlands, discharge, etc.) to be
otained in the design and construction phase of a project.

The concept would be to limit consistency to clearly defined
areas and to separate out the consistency determination from
the specific environmental permits required by other state
agencies. Administratively, this would simplify consistency
for MDOT and, presumably, for concerned Operating Administra-
tions. - However, in interviews, FHWA field officers felt that
if consistency were to be of any use at all (from their
perspective) it would be to tie together the myriad permits,

TFrom interviews with FHWA Regional and Division per-
~sonnel, MDOT, and CZU personnel (conducted separately).
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often each with its own review periods, required for a single
major project. These individuals did not suggest how con-
sistency procedures might be employed to accomplish this
feat; and, given the statutory lineage of most State and
federal environmental permits with clearly defined agency
roles, it is unlikely that the goal could easily be achieved.
The CZU staff indicated that, while they disagreed with the
concept of a delimited consistency review, they also dis-
agreed with the idea of the synoptic consistency determination
which would in effect make the consistency review process a
central environmental clearinghouse. These concepts, they
feel, do not embody the intent of the Federal Consistency
Regulations.

Another issue arising from the CIM consistency provisions
is the possibility of multiple consistency reviews on a given
project. The regulations indicate that reviews are called
for ". . . every major funding phase of the federal assistance
activity which entails the consideration of new information
not previously reviewed."8 This requirement could be cumber-
some for many U.S. DOT assistance projects which may go through
A-95 five to eight times in different funding phases.

In spite of the injunction in the Consistency Regulations,
it would appear to be more practical to keep the number of
consistency reviews for a given project to a minimum and to
determine the review point(s) with the active participation
of MDOT and the relevant U.S. DOT Operating Administrations.
Certainly the precedent set in Maryland of (1) referencing
a multimodal Action Plan as the guidance document for
environmental and public reviews and (2) suggesting (though
not, at this time, formalizing) that consistency reviews
should take place at two points on a project--at the systems
level when the project is given a priority in the Transportation
Capital Improvements Plan and again at the FEIS in project
planning--is a logical way of handling the issue. There are,
however, unanswered questions, most significantly involving
the vulnerability of an "incomplete' consistency review
process to third party suits. Clear procedures need to be
developed on this point.

Another area of concern to transportation administrators
lies in the potential volume of consistency determinations to
be conducted if all projects under the very large programs
listed as subject to federal consistency are to be examined
for consistency. There are literally hundreds of projects
funded by U.S. DOT through MDOT and located in the coastal
zone each year. Many of these involve safety improvements or

8Federal Register, Vol. 43, No. 49, Monday, March 8§,
1978 (930.95(b)).
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englneerlng improvements which do not affect the network
capacity or increase accessibility to shoreline areas and thus
would probably have negligible coastal zone effects. The
Coastal Zone Unit staff and MDOT agree that there should be
some formal differentiation between minor projects, which do
not affect system capacities and which have no significant con-
struction and uses impacts, and major projects, which defi-
nitely should be reviewed from a CZM perspective. As indi-
cated, the procedures adopted under Maryland's CIM program
for project evaluations of- major transportation facilities
implicitly differentiate major from minor project reviews,

but these procedures describe intrastate agency consistency
with the coastal program and cannot be assumed to include the
administration of the federal cohsistency provisions.

A substantive question for the federal office of Coastal
Zone Management to resolve is whether a State coastal zone
management agency, having indicated that it will review a given
federal assistance program for consistency, must actually
render consistency determinations for all such assistance pro-
gram projects, or whether the agency may select for detailed
review only those prOJects it wishes. It might also be useful
for U.S. DOT regional and field offices to suggest and agree
upon procedures dellneatlng two paths to consistency deter-
minations for federal assistance activities--differentiating
federal assistance program activities unlikely to warrant more
than a cursory or even an annual blanket consistency review
from assistance programs likely to include projects which
warrant detailed consistency reviews. Examples of the latter
might include projects. which would affect link and netowrk
capacities, and have primary and secondary land use effects.

3.3.2 Direct Federal Activities

A number of U.S. DOT agenc1es conduct or have the poten-
tial to conduct direct federal activities in the Maryland
coastal zone. These agencies and their activities were
identified in Table 7 (p.125) as the U.S. Coast Guard, the
direct construction of highways by FHWA, the placement of
Aids to Navigation by the FAA, direct activities of FRA,
activities of Office of Deepwater Ports, and the Materials
Transport Bureau. Of these agencies, only the Coast Guard
is regarded by the Maryland Coastal Zone Unit as having a sig-
nificant role in the Maryland Program. Accordingly, the case
materials below emphasize the role of the Coast Guard in the
Maryland Program. The analysis of federal consistency policy
issues (p.144), however, should be of interest to all of the
DOT agencies conducting direct activities in the coastal zone.

Federal Consistency and the National Interest.--The main

arena for interactions between direct activities of federal
agencies and State coastal zone management Programs is found
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in the regulations governing federal con51stency with
approved CIM Programs. Although Maryland's Program.is not
yet formally approved, this discussion assumes that it will
be in its current form. The Federal Consistency Regulations
state that direct federal activities, including development
projects significantly affecting the coastal zone, shall be
undertaken in a manner consistent to the maximum extent.
practlcable with approved CIM programs. The federal agency
is to make the determination that (1) the activity does sig-
nificantly affect the coastal zone and (2) it is consistent
with the Program to the maximum extent practicable. The
state CIM agency may review . the consistency determination.
Should the agency disagree with the consistency finding it
may then invoke the medlatlon procedures descrlbed in the
regulations.

The intent of the Federal Consistency Regulations for

direct federal activities.is to provide, through State.

coastal management Programs, a means by which federal agenc1es
may evaluate their activities in the context of state concerns
on the uses and activities in coastal areas. From this point
of view, federal consistency is a useful mechanism for federal.
agency coordination with an authoritative state agency on the.
impacts of federal proposed activities and development projects.

Unfortunately, both State CIM offices and federal agencies
have tended, perhaps for positioning purposes, to interpret
the evolving consistency policy and process in- a negative con-
text as a threat to their programs. State CIM offices have
decried the erosion of the concept of consistency by the widen-
ing definition of excluded federal lands, by the clear limita-
tion of the determination to the "enforceable p011c1es" of the
program, and by the charges from federal agencies that the
national interest inherent in their programs has been inade-
quately represented in the State CIM Program. Federal agencies,
on the other hand, have reacted negatively to what they see
as the lack of clarlty in CZM Programs and have not devoted
significant staff resources to the development of their agency's
position on working consistency regulatioms. Federal agencies
also, on occasion, have taken the position that their enabling
statutes adequately define their mission, rendering changes
in their current Programs. unnecessary. Thls position is
based on their feeling that the national interest as expressed
in the statutes from which their programs are derived is so
dominant that a State agency cannot affect their operatlons
through the CZMA consistency processes.

The reaction of U.S. DOT agencies to the Maryland
Coastal Program (and other state programs) illustrates this
interpretation of the consistency provisions. While the Coast
Guard has defined a new staff position, Coastal Zone Management
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Officer, in each of its districts to coordinate CIM Programs,
inquiries to the FAA, MTB, and FHWA Region 15 offices found
an almost total lack of familiarity with the Federal Con-
sistency Regulations and the requirements for administrators
in those agencies to make consistency determinations- and
transmit them to the- Maryland Coastal Zone Unit.? Clearly,;
at this stage of program development, federal consistency is .
a low priority issue for these agencies. Also, up to this
point, the Maryland CZU has not demonstrated an interest in
the d1rect activities of these agencies nor has it made an
effort to develop consistency procedures with them.

Case Materials on Direct Federal Activities in the Maryland
Coastal Zone: The Program Document's Description of the Coast:
Guard and the Maryland Coastal Program '

" The Maryland Coastal Zone Management Program describes
several relatively specific areas of interest where Coast
Guard activities should be consistent with the coastal manage-
ment effort. These include: recreational boating, 0il Spill’
and Hazardous Materials control activities, ocean dumping,
and the Coast Guard's role in OCS development. The Program
Document also defines the specific licenses and permits it
intends to monitor under’ the Federal Consistency Regulationms,
and describes-the general conditions for reviewing direct
federal agency development activities (and other act1v1t1es)
for con51stency with the management system.

Identlfled Coast Guard Act1v1t1es of Interest to the czu

1. Recreatlonal Boatlng In this management area, the Program
Document cites the role of the Coast Guard in implementing
EPA regulations under the Water Pollution Control Act

Amendments of 1972, Section 404--Regulation of Boat Dis-
charges. The CZU proposes to undertake a Program Review
"to assist the Maryland Water Resources Administration and
the Environmental Health Administration to ". . . develop
programs relating to waste discharges from recreational

~ boats" (p. 107). The expectatlon of the CZU is, evidently,

- that Coast Guard activities in this area will be coordi-
nated with the State level activities through the CZU, ,
and that the Federal Consistency Regulations provide the
foundation for this coordination '"to the max1mum extent
practicable." :

2. Commercial Shipping: Under the section "Commercial Ship-
ping,'" the Program Document describes the coordination of
State and federal pollcy in the location of moorings, place-
ment of alds to nav1gat10n, 011 sp111 contalnment, and

QSee the discussion in Section 1.4.4 below, p.
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regulation of dangerous cargos and hazardous materials.

In each of these areas there is an existing mission for
the Coast Guard. The stated policies of Maryland's Water
Resources agency and Coastal Zone Unit reveal their per-
ception of a significant State role in these areas as
well. The most current and controversial area of interest
under this topic in the Program Document is oil spill
containment and prevention which will be discusséd in a
following Policy Issues section. The discussion here is
restricted to the contents of the Program Document.

The Coastal Zone Unit intends, through its program
evaluation and program review processes, to monitor the
construction or expansion of all facilities involved with
offloading, transfer, or intermediate processing of oil
and natural gas products. It will also "1. Work with WRA
to refine oil spill contingency measures, including use
of 0il-spill trajectory models, and to determine likely
dispersion patterns of oil spills . . . [and] 3. Work
with the U.S. Coast Guard . . . to establish vessel traffic
systems in the Chesapeake Bay as a measure to reduce the
probability of o0il spills or discharges of toxic materials
from vessels" (p. 107 of the Program Document).

‘The Program Document emphasizes the role of the state
Water Resources Administration (WRA) to oil spill contain-
ment and cleanups and suggests that the WRA can respond to
open water spills more rapidly than the Coast Guard.

The intent of the management program seems to be to have
WRA as the lead agency for oil spill responses, to assume
the key role in that area, and to have the CZU coordinate
through federal consistency the role of the Coast Guard.
This point is discussed further under the Policy Issues
section.

Ocean Dumping and OCS Conc¢erns: The Program Document cites
the enforcement and surveillance responsibilities of the
Coast Guard to monitor ocean dumping as subject to the
Federal Consistency Regulations. Maryland's policy is to
"participate in federal proceedings on ocean dumping in
order to obtain early phase out ‘'of ocean dumping activi-
ties." As an enforceable policy of the CIM program, this
section cites the state Natural Resources Article. Of
particular interest is Police 3.f: "Both research and
monitoring must be conducted at each ocean disposal site,
and must be coordinated with all other scientific programs
in the Mid-Atlantic Bight. . ." (p. 122). It is not unima-
ginable that the Coastal Zone Unit may intend to use the
federal consistency provisions to shape Coast Guard
surveillance and enforcement practices to the State's own
view of what those activities should be. The Coast Guard
is cited as one federal agency EPA (the Corps of Engineers
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is also. cited) with responsibility in this area. It is
not singled out for special consideration, and no details
are provided in the discussion of ocean dumping to
indicate the manner in which the CZU might attempt to
interact with the Coast Guard in this area. One can

only conjecture, reasoning from the stated policies,
that ' an effort might be made to have the Coast Cuard
increase its survelllance and enforcement operations in
ocean dumping, but there is nothing in the current Maryland
CZM Program which explicitly calls on the Coast Guard to
do so. Such "coordination" would have serious effects,

of course, on the allocation of personnel within the local
dlstrlct

In the area of 0CS exploration, production, and trans-
portation, the Coast Guard is again cited (along with DOT)
as a federal agency whlch should coordinate its activities
with the CZU.

Federal Licenses and Permits: One section of the Federal
Consistency Regulations describes procedures for determin-
ing consistency of federal licenses and permits with
approved CIM programs. The Maryland Program Document
identifies seven such licenses and permits to be reviewed
by the CZU for consistency. All but one of these are Coast
Guard permits. Table 8 below, is reproduced from the
Maryland. Program Document, 1nc1ud1ng the footnote to the
table-marked with an- aster1sk

Coast Guard pOllCY'ls that only site specific permité

‘are subject to consistency review, and therefore activities

identified as permits 3, 4, and 5 in Table 8 are not
subject to consistency. The qualifying footnote applies
only to permit 5 but should apply to 3 and 4 as well since
the Coast Guard perceives these '"permits" as authorizations
conducted under a regulatory process and therefore not
subject to this sectlon of the Federal Consistency
Regulatlons. : -

The Federal Aviation Administration does not accept
the view that Airport Development Project Applications
are '"permits or licenses" subject to consistency. Many
emerging coastal management programs so list these FAA
activities, and the p01nt should be clarified in the
future. .

Development Projects and General;Activities: The draft
Program Document identifies the conditions for finding
federal activities con51stent w1th the Coastal Zone Manage-

. ment :Program.

137



TABLE 8

U.S. DOT Permits Identified For Federal Consistency
Review In The Maryland Coastal Zone Management Program

Agency - Permit
U.S. Coast (1) Private Aids to
Guard " Navigation

(2) Bridges & Cause-
ways in Navigable
Waters

(3) Authorization for
handling dangerous
cargo ‘ ' '

(4) Authorization for
handling flammable
or combustible
liquids by bulk in
U.S. ports

(5) Authorization for
barges over 100 tons
as it spplies to
floating nuclear
power plants and
0CS related activi-

ties*
(6) Deepwater Ports
Permits
Federal (7) Approval of Air-
Aviation port Develop-
Administra- ment Project Appli-
tion cations

State Agency

Citation  to Assist CZU
14 U.S.C. 83  WRA/MP
33 U.s.C. - WRA
401, 491, 525
46 U.S.C. 170 WRA
46 U.S.C. - WRA
391 (a)

46 U.S.C. PPSP/MGS
395

Deepwater MDOT
Ports Act

33 U.S.C.

1501

49 U.S.C. MDOT
1716 '

*The U.S. DOT has indicated that these authorizations are not-
granted on a case-by-case or site specific basis and thus not
appropriate for individual notification and consistency ,
determination. The State will consider some alternate means

of reviewing these federal alterations and resolve the

issue together with U.S. DOT prior to Program approval.
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Maryland will consider an activity consistent
to the maximum extent practicable if:

(1) the activity does not inherently conflict

‘ with the goals, objectives and policies
of the program, (i.e:. potential conflicts
can be avoided through proper planning

- .and design); and ‘

(2) of the practicable alternatives available

. to carry out the activity, the alternative
chosen is the most supportive of the goals,
objectives and policies of the program;
and :

(3) the project will not cause any violation
of standards set by Maryland law or
regulations cited in the program; or

(4) the project is clearly necessary in the:

' interest of national security and is carried
out in a manner which minimizes conflict
with program goals, objectives, and
policies (p. 319).

The Program Document identifies the following actions in the
coastal zone as subject to the consistency reviews:

- All development projects, such as construction
of bulldlngs, reclamation projects, channel
dredging.

. - Major research projects, management studles,
or inventories conducted by the federal
agency, that will be used in management
decisions concerning Maryland's coastal
resources.

- Actions which may significantly alter use

- patterns and the Chesapeake Bay or ocean
tidal waters, (e.g., designations of special
anchorage areas by the Coast Guard),

- Acquisition or disposition of land, and

- Conducting inventories and making designations
of lands for the National Landmark Program to
the National Historic Register (p. 321).

All development projects are clearly subject to consistency
reviews, and the Coast Guard in District 5 has defined a
process for making such reviews. Apart from development pro-
jects, however, the Program Document is not specific as to-
which of the direct federal activities are reviewable for
consistency. A The general action ares identified above provide
limited guldance for the Coast Guard, .and if all of its
activities are not to be- deemed rev1ewab1e by the state (nelther
the Coast Guard nor the state would benefit from unlimited
consistency reviews), then ‘the Coast Guard should probably
develop a listing of the activities it feels significantly
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affect the coastal zone and thus subject to consistency reviews.

The District 5 Coast Guard Response to the CZMA and the
Maryland Coastal Management Program.--The District 5 Coast
Guard Office has responded (February, 1978) to the draft pro-
gram document (306 submission prior to the DEIS) with a set
of detailed comments explicating the current U.S. DOT position
on consistency determinations for licenses and permits and
direct federal activities.l0 The response also identifies
several specific issues the Coast Buard sees in the Program
Document. These comments were not referenced in the section
of the DEIS in which federal comments were included, nor does
the document itself reflect most of the changes requested by
the Coast Guard. The Coastal Zone Unit has met with repre-
sentatives of the Coast Guard on several occasions, but from
the federal perspective the results of the dialogue between
the Coast Guard and the CZU have, to date, not been completely
satisfactory. There are evidently significant issues currently
being negotiated between District 5 and the Maryland Department
of Natural Resources.

Staffing: Through a headquarters initiative,
the Coast Guard has in each of its districts
created a new staff position--Coastal Zone
Officer. In District 5, which includes
Maryland, the Planning Officer is currently the
designated Coastal Zone Officer. (A new
position is being created for a full time
Coastal Zone Officer within the planning
office.) The Coastal Zone Officer shall pro-
cess all consistency determinations and reviews
including applications for permits, and shall
maintain working relationships with the state
CIM agencies.

Excluded Lands: 1In addition to providing comments
on the draft program document, the Coastal

Zone Officer in District 5 has notified the
Maryland CZU (as well as Virginia's and North
Carolina's CIM staffs) of the number and

exact location of all federal installations and
their ownership status, although this is not
required under the latest provisions of the
relevant federal regulations.ll

1055, Coast Guard Communication (16004/0984A Serial No.
155, 24 Feb 78). X

llpederal Register, ''State Coastal Mangement Program,"
Vol. 13, No. 4T, Wednesday, March 1, 1978.
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Development Projects--The District 5 Coastal Zone/Planning
Officer has also developed for the three states a listing of
1978-82 development projects contemplated by the district,
and has passed these listings:in as much detail as is cur-
rently reasonable to the coastal management agencies of the
states. OSuch a description of proposed projects 1s required
by Section 930.34(a) and (b) of the Final Consistency Regula-
tions. ''Federal agencies shall provide state agencies with
consistency determinations for all federal activities signi-
ficantly affecting the coastal zome. . . ."12 Such consis-
tency determinations ‘are made for six development projects
proposed for Maryland's coastal zone over the next five
years. In each instance the relevant section of the Maryland
Coastal Management Program Document is cited. These consis-
tency determinations are in advance of Program approval and
are not yet required. 1In demonstrating an acceptable process
for making consistency determinations for development activi-
ties, however, the Coast Guard in District 5 has led the way
in establishing a reasonable level of conformance with the
Federal Consistency Regulations. It is possible that
planning staffs in other operating administrations might bene-
fit from the Coast Guard's experience in this area.

In transmitting to the CZIM staffs of Maryland, Virginia,
~and North Carolina, these project lists and consistency
reviews, the Coast Guard Planning Officer has found that they
are ". . . an extremely useful public relations tool." 1In
Virginia, for example, the listing of proposed development
activities was transmitted by the CIM staff to the appropriate
Regional Planning District where it was discussed in a public
setting with invited Coast Guard participation. The planning
officer cited this instance as an example where coastal zone
management has generated new and positive intergovernmental
linkages in the facilities planning and development process.

Direct Activities of Other U.S. DOT Agencies in the
Maryland Coastal Zone.--Operating Administration offices and
the Office of the Materials Transport Bureau were contacted
to determine: (1) the extent of the direct federal activities
of those agencies in the Maryland Program, and (2) the current
awareness in regional offices of requirements of the Federal
Consistency Regulations. It should be remembered that the
Maryland Program, as East Coast Programs in general (with the
exception of Rhode Island), ahs not yet been approved by NOAA,
and that therefore there is to date no current obligation on
the part of U,S. DOT agencies to make consistency determinations.
Also, it should be remembered that Maryland has not identified
the following agencies as playing a significant part in its
Program nor seriously reached out to them in the program
development process.

121hid., Vol. 43, No. 49, Monday, March 13, 1978.
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With these caveats, it must be noted that the current
state of knowledge about CZM and federal agency responsibili-
ties under the Federal Consistency Regulations by the FAA,

FHWA Region 15, FRA, and MTB is disappointing. In general

the designated and responsible administrators and staff had
heard of coastal zone management and, in some cases, had
received communications on it from the SecReps office, but
uniformly the interviewed individuals had little or no
knowledge of the Federal Consistency Regulations and their
responsibilities under those regulations. The often expressed
view was that with so many environmental bits and pieces to
deal with they hadn't gotten around to coastal zone manage-
ment, and wouldn't until it was necessary. The implication

is that when States within their regions started getting to
Program approval, and when and if issues were raised, they
would then respond to coastal zone management requirements.
This, of course, is not simply tunnel vision but a real response
to multiple new and innovative environmental program require-
ments imposed upon limited staff resources, It should not be
dismissed as selective inattention to CZM, but rather as a
prioritizing (nonprioritizing) of that Program among the entire
range of their environmental procedures. At first glance,
coastal zone management evidently appears to offer little but
trouble to federal field offices. Should headquarters decide
that the Program should be supported, it will have to make
that clear to field offices. :

The examination of direct federal activities in the
Maryland coastal zone uncovered only one major activity which
will probably be of interest to the Maryland Coastal Zone
Unit. On Assateague Island, FHWA Region 15 is completing
major approaches to the National Park Service project--several
miles of road and two significant bridges--and is about to
commence the internal circulation system and terminals for
the park. This new phase of the project will involve signifi-
cant construction activities on the island and may well involve
Region 15 as lead agency in obtaining permits for wetlands,
fill, discharge, etc. (It is also possible that the Park
Service will be disignated lead agency for the construction
as it is lead agency for the entire project.) It .is quite pos-
sible that the Maryland CZU, the Maryland Department of
Transportation, Water Resources Administration, etc., may want
to undertake a federal consistency review of the direct acti-
vities of Region 15 in the planning and project phases of
building the park circulation system. Region 15 is not at
present prepared to deal with federal consistency determination.
A planning officer suggested that it would have that capablllty
when required to.

The other Operating Administrations and agencies do not

currently appear to have underway in Maryland projects which
could be construed as 51gn1f1cant1y affecting the coastal zone.
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3.3.3 Policy Issue: Consistency of Direct Federal Activities

The major substantive. issue between federal agencies conducting
direct activities in approved coastal zone management areas

and the CIZM agenc1es administering those areas involves the
range of activities which may.be considered for consistency
determinations. The Federal Consistency Regulations suggest
that all federal activities.defined as ". . . any function
performed by or on behalf of a federal agency in the exercise
of its statutory responsibilities shall be conducted in a
manner consistent to the maximum extent practicable with
approved management programs."l13 A comment in the regulations
suggests that '"consistent to th maximum extent practicable”
means to the fullest extent of existing law,14 so that Section
307(e) of the . CIM Act is incorporated into the administrative
process. :

The regulatlons add, however, the injunction that

The duty the Act 1mposes upon federal agencies
is not set aside by virtue of Section 307(e).

The Act was intended to cause substantive
changes: in federal agency decisionmaking

within the context of the discretionary powers
residing within such agencies. Accordingly,
when read together, Section 307(c) (1) and

(2), and 307(e) require federal agencies,
whenever legally permissible, to consicer state
management programs as supplemental requirements

mandates. 10 (Empha51s added. )

The statements that the CZMA was intended to cause substantive
changes in federal agency decision making and the indicated
scope of application of federal consistency make it a real
challenge to existing procedures in virtually all Coast Guard
programs and to the specific direct activities of the other
operating administrations. : :

The goal of the sections of the regulation quoted--sub-
stantive changes in decision making--is not at all selective
enough to generate reasonable responses from federal agencies
like the Coast Guard which maintains many different programs
administered in a decentralized manner in a number of locations

léFéderal.Regjster,»Séctionv930.31(a].

141pid., Section 930.32(a).
151bid., Section 930.32(a), Comment.

167hid., Section 930.32.
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in the field. The goal is also insensitive to the real
needs of state CIM agencies to selectively interact with only
those federal programs which create significant impacts within
their coastal zones. State CZIM agencies have staff limita-
tions and resource constraints and, when compared to the
full range of activities of an agency like the Coast
Guard, limited areas of interest. The practical effects of
the section of the Consistency Regulations dealing with direct
federal activities may be to transfer the selection of action
areas for consistency review from the federal agency to the
state agency on a demand basis, notwithstanding Section 930.33
(a). (This point is illustrated by the rise of the 0il Spill
Response issue in Maryland, discussed below.) While the
regulations indicate that the federal agency is to make the
determination that the activity significantly affects the
coastal zone and is consistent with the approved State Program,
the field experience of the Coast Guard is that, apart from
identifying its development projects in the coastal zone, the
activities of that agency are too extensive to be coordinated
in advance with coastal management agencies. As a practical
expedient Coast Guard field offices shall be forced to ignore
Section 930.37(a) of the Consistency Regulations: '"Federal
agencies shall review their proposed federal activities which
significantly affect the coastal_zone in order to develop con-
sistency determinations. . . ."17 In the absence of a Head-
quarters policy on which Coast Guard activities, aside from
development projects, significantly affect the coastal zone,
field offices are most reluctant to open a can of worms by
declaring their activities reviewable by state CIM agencies.18
In Maryland, as noted in section 1.4.2 of this case study,
the CIM program document defines several specific areas for the
Coast Guard to coordinate its activities (apart from permits
and development projects) with the Coastal Zone Unit. These
are monitoring discharges from recreational boating, selection
of mooring and vessel traffic management systems for commercial
vessels, o0il spill responses, ocean dumping, and OCS development
surveillance and enforcment.

The Maryland program is not very specific about its inten-
tions for the coordination of the Coast Guard's activities with

17rederal Register, Section 930.37.

18y 5.c.G. staff review of a draft of this report made the
following comment concerning the observations above: It should
be clarified that the Coast Guard is not ignoring Section 930.37
(a) of the consistency regulations as stated in the report. All
of the Coast Guard's activities which significantly affect the
coastal zone shall be consistent to the maximum extent practicable
with the approved state program. Also, the Coast Guard will make
the consistency determination. We do not object to the state
reviewing that determination as stated on this page.”
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the state's own interest (those of the Water Resources Adminis-
tration) in these areas, and its description of the Coast
Guard's role is not written from that agency's own perspective
of its duties. Yet, given program approval, it is quite possi-
ble that the Maryland CZU, perhaps as a catspaw for the Water
Resources Administration, shall attempt to influence the level
of Coast Guard involvement in one or more of these areas,

e.g., the level of staff committed to ocean dumping surveil-
lance and enforcement, or the manner in which the Coast Guard
spends funds on o0il spill containment. The latter issue has
been discussed in Maryland as a possible area for the imple-
mentation of federal consistency. The Water Resources Adminis-
tration evidently believes it has the right and the ability

to be the lead agency in oil spill responses in state waters
with the Coast Guard taking a secondary role. The Coast

Guard, on the other hand, feels it has a clear mandate for

0il spill response under the Federal Water Pollution Control
Act Amendments of 1972, Section 311. It has set up Regional
Response Teams incorporating other federal agencies and has
devoted significant financial and staff resources in building
this response capability.’

The issue is under negotiation now (May, 1978) by high
level administrators in the Coast Guarg and the Maryland
Department of Natural Resources. Consistency, or more properly,
the threat of the use of the consistency process by the state,
is one element in the negotiating game. Other elements may,
of course, be more 1mmed1ate1y relevant. The point, however,
is that the unfolding scenario appears to have elements which
may reappear in other issue areas and with other federal
agencies: The federal agency conducting its activities feels
it has a clear mandate to do so in an unimpeded manner given 1its
enabling statutes. It feels that the statutory origin of its
activities is clear evidence of the national interest in con-
ducting those activities. More pragmatically, it may be felt
that it is impossible for a federal agency to implement activi-
ties in the field under a uniform headquarters policy if dif-
ferent levels of commitment may be required by various States
in their CZIM programs..

The State CZIM agency, on the other hand, on its own initia-
tive or at the behest of another State agency seeking to influ-
ence federal activities within the State, may attempt to use the
consistency provisions as a bargaining tool to establish
external agreements with federal agencies. Program documents
do not contain extensive analyses of particular activities
of federal and state agencies and so cannot be relied on as a
basis for details of consistency.determinations.

3.4 ~ The New Jersey Case Study

The case study of the New Jersey Coastal Management Program,
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CMP, begins below w1th an overview of the chronolog1ca1
development of the State PrOgram followed by an analysis of -

the Program Document, The analysis focuses on the 1mp1emen-
tation authority’ underlylng the Coastal Program, the _management
system proposed, program policies, and the explicit prov151ons
of the Program that addresses transportation. 'The third com-
ponent of ‘the case study is’'a summary of the frequency and con-
tent of the interactions between transportation and coastal
zone agencies about the New Jersey Program, from 1975-1978.

3.4.1 Chronologlcal Development

The May 1978 Coastal Management Document issued by the '
Office of Coastal Zone Management (OCZM) of the’ Department of
Environmental Protection’ (DEP), State of New Jersey, is the”
result of evolving and developing coastal management efforts -
in the State. The Federal Coastal Zone Management Act of 1972
(P.L. 92-583, as amended in 1976 by P,L. 94-370), which was o
designed to encourage the coastal States to develop and imple-
ment comprehensive coastal management ‘programs, was in New.
Jersey preceded by, or contemporary with, several 'laws and
statutes. In 1970 the New Jersey State Legislature passed the )
Wetlands Act and, in 1973, the Coastal Area Facility Review ‘
Act (CAFRA). The State a1 s0 has 'a set of riparian and shore-
protection statutes wh1ch ‘have developed over the past decades.

New Jersey received its first grant from NOAA- oczm under
the national coastal management program, in June 1974. 'Several
documents have been prepared by the New Jersey Office of Coastal
Zone Management (NJOCZM) that have presented the status of .
the coastal management program, the primary ones being:

"Interlm Land ‘Usé and ﬂen51ty Fu1de11nes for the
Coastal Area . of Mew Jersey,'" May 1976;

"Coastal Management Stragegy for New Jersey, CAFRA
Area," September 1976;

"Coastal Mangement Program, Bay .and Ocean Shore -
Segment'"  (Draft Environmental Impact Statement),
May 1978.

Other related documents have also been prepared (e g. , CAFRA
Rules and Regulatlons," April 1, 1977).

, ‘The State has decided to prepare and submit its Coastal
Management Program in two phases, the first phase (segment),
for the CAFRA area (Delaware Bay, Raritan Bay and Atlantic
Ocean Front), and the second for the remaining, and generally
more urbanized areas (Delaware. Waterfront, Northern Waterfront,
and Hackensack Meadowlands)]. The May 1978 Draft EIS submltted
to NOAA-OCZM is for the first phase area only.

It seems reasonable to expeCt that the same basic approach’
(policies and procedures) employed in the first phase will be
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continued into the second. However, modifications in approach
may be necessitated by several factors, including the more
developed and urbanized nature of the remaining area; the
existence of recently constituted regulatory and plannlng
entities (e.g., Hackensack Meadowlands Development Commission);
and the need for additional regulatory authority in these
-areas (CAFRA does not apply in the remalnder of the Coastal
Zone defined by the State).

3.4.2 Management Program Overview

New Jersey Proposes to implement its coastal program
"through existing laws and agencies' with direct State control.
The program is being developed as a land-use guidance program
and is being submitted in two distinct phases. The first
phase, Bay and Ocean Shore Segment, applies to lands along
New Jersey's Atlantic Ocean shoreline, along the bays behind
the barrier islands, and along Delaware and Raritan Bays. (The
inland boundary is defined as that which is described in New
Jersey's Coastal Area Facility Review Act (CAFRA), or the Upper
Wetlands RBoundary of coastal wetlands located landward of the
CAFRA boundary along tidal water courses that flow through the
CAFRA area, whichever is more landward, including State-owned
tide lands., This segment includes 1.382 square miles of land
area and the related coastal waters,) The second phase will
include the coastal area in the northeast portion of the
state., The lands and related coastal waters along the Hudson
River, Kill Van Kull and the Meadowlands will be included in
the second phase ‘

The Program identifies a three -stage screening process
to guide public decisions. Each of the stages has an associ-
ated set of policies, and consists of: (1) Location Policies,
which evaluate specific types of coastal locations such as
wetlands and prime. farmland; (2) Use Policies, which are
directed at different possible uses of the coastal zone, such
as housing and energy facility development; and (3) Resource
Policies, which focus on controlling the effects of develop-
ment, such as water runoff and siol erosion. New Jersey
intends to adopt the policies presented as administrative
ruled ". . . to increase the predictability of the Department's
(D.E.P.) coastal decision making by limiting administrative
discretion, as well as to ensure the enforceability . . ."
of the policies embodied within the Program. The policies are
intended to: (1) ". . . serve as the standards for regulatory
decisions . . ." made under the existing permit programs,
(z)y ". .. serve as. the basis for determining the consistency
of proposed actions, by Federal,, state and local agencies
. ." with the program, (3) contribute to '". . . shape(ing)
key state funding decisions . . . ," and (4) ". . . guide
‘further planning and advocacy actions. . .'" by the State coastal
‘'management agency ' :
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The management program will -be implemented through the
Office of Coastal Zone Management (OCZM) of the Division of
Marine Services ' (DMS], which is located in the Department
of Environmental Protection. (DEP), the designated lead agency
for Federal CIMA program administration. Decisions
concerned with energy siting will be made jointly by the
DEP . and. the State's Department of Energy.

New Jersey's Coastal Program will be implemented through
the use of existing laws and agencies and the coordinated
use of the applicable permit programs. The Coastal Area
Facility Review Act (CAFRA) (NJSA 13:19-1 and following) is
New Jersey's major coastal law. This act gives the DEP the
responsibility to regulate the location, design, and construc-.
tion of specified housing developments and most major industrial,
sewer, and energy facilities in the legislatively defined
"Coastal Area." A permit program has been developed by DEP to
administer this responsibility. Under the Wetlands Act of
1970 (NJSA 13:9A-1 and following) development in a mapped tidal
wetlands must receive a Wetlands Permit before construction
can begin. In. addition, certain act1v1t1es are specifically
prohobited in the wetlands.

A third major coastal control in New Jersey 1is a set of
riparian statutes. Under these statutes, DEP and the Natural
Resource Council (an autonomous but closely related citizen
body, with members appointed by the Governor with consent of
the State Senate) can sell or lease certain lands and manage
most activities on these lands through the administration
of the Waterfront Development permit program. A range of
construction and alteration activities requires such permits.

New Jersey also has a shore-protection program of state aid
to municipalities to finance structural and nonstructural
solutions to shoreline erosion. It is intended to coordinate
this aid program with the Coastal Management Program (CMP) of
the OCAM. The CMP also relies upon the consistency of Federal
actions to conform to the basic and specific coastal policies.
Finally, the CMP is seen as a guide for municipal, county,
and regional agencies with coastal decision- maklng respon51b111-
ties., :

Program Policies.--The management program presents four
Basic Coastal Policies:

1. Protection of the coastal ecosystem;

2 Concentration on, rather than dispersion of, the
pattern of coastal residential, commercial, indus-
trial, and resort-oriented development, and
encouragement of the preservation of open space;

3. Employment of a method for decision making which
allows each coastal location to be evaluated in
terms of both the advantages and disadvantages
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it offers for development; and

4, Protection of the health, safety, and welfare
of people who reside, work, and visit the
coastal zone.

These policies are supported by more specific location,
use, and resource policies. The Location Policies incorporate
a multistep process for determining the acceptability for
development of a particular location for a particular use.

The process is sometimes referred to as the Coastal Location
Acceptability Method (CLAM).. Specific use policies are iden-
tified for eight categories of uses, and these policies serve
as the second stage of the screening process. Proposed
developments and actions are also reviewed in terms of their-
effects on various resources of the built and natural environ-
ment. A series of Resource Policies is presented to serve as
standards to which proposed development must adhere. The
program document presents each of the specific policies 1n
detail and discusses their rationale.

The New Jersey Program Document presents a set of the
substantive policies of the DEP regarding the use and
development of coastal resources, These policies are to be
used by the OCZIM in reviewing permit applications and as a
basis for recommendations to the Natural Resource Council
on applications for grants, leases, or licenses. The policies
presented are also viewed as the '"standards' that proposed
developments must meet, The coastal program has as its stated
aim the adoption of these policies as administrative rules,
according to the New Jersey Administrative Procedures Act, to
increase the predictability of coastal decision making by
limiting administrative discretion. The policies are directly
incorporated into a three-stage coastal management decision
making, or screening, process that is to be applied to proposed
developments, At each stage (Location, Use, Resource) the
proposed development is reviewed with respect to the documented
policies for that stage. Proposals found to be acceptable
are subject to the next stage review. Provisions have been
made for the finding of '"conditionally acceptable,' and the
standards (policies) presented identifying activities that
are either encouraged, discouraged, or prohibited. Informal
discussions with the DEP at the '"pre-Application Stage' are
strongly encouraged. .

The presentation of the location policies is lengthy and
detailed because of the extent, complexity, and variation of
the coastal area. Each Location Policy Section contains a
definition of the identified location types, a statement of
policies associated with the -location type, .a brief rationale
Eor the policy, the information'requirements at each stage,
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The application of the policies follows a simpler eight-.
step procedure (CLAM). The procedure requires the identifi-
cation of defined water, water's edge, or land types, and
the preparation of maps indicating the distribution of the var-
ious location types present on a proposed site. The final steps
in the process identify the distribution of specific policies
for the proposed site. As such the process is highly graphical
in nature and culminates in a Location Acceptability Map and an
analysis of that document with respect to the stated policies.

Proposals that are found acceptable by the CLAM process
are subsequently reviewed with regard to the documented Use and
Resource Policies. The Use Policies are grouped into seven
functional areas, and a proposed development must meet the
standards incorporated into the policies. These policies often
reinforce or highlight specifics of the Location Policies.
Definition, specific policy(ies), and rationale are presented
in each use area. The policies or standards that a proposed
development must meet are the third screening stage. The
effects of the proposed development on a set of resources of the
built and natural environment are considered, both at the
proposed site as well as in its surrounding region. For example,
the shorefront is considered in this stage. The policy sets a
standard that developments ". . . shall provide maximum practi-
‘cable public access to the shorefront. . . ." Both beach and
built-up areas are included, as are both physical and visual
access. ‘ 5 :

The New Jérsey program identifies two generic Geographic
Areas of Particular Concern (GAPC) and one specific GAPC. The
generic areas are all Coastal Wetlands and Wetsand Beaches. The
priority use of the Wetlands is no development or disturbance,
and that for the Beaches is recreation. These designations
also serve to provide a clear and comprehensive view of New
Jersey's view of these land and water areas. The specific GAPC
identified is Higbee Beach-Pond Creek Meadow Area in Cape May
County. The New Jersey CMP also identifies the several approved
programs through which areas can be designated for preservation
or restoration. The programs are currently administered through
the DEP. The Federal CIZIMA requirements relating to Energy
Facility Siting, Shorefront Access Planning, and Shoreline
Erosion Planning are to be met in the document being prepared
for the second stage (and remaining geographic area) of the"
State's program. The planned subm1551on date for these items
meets CZMA stipulations.

The specific policies presented are a more detailed articu-
lation of the four Basic Coastal Policies. The polices attempt
to present a level of detail that is specific and precise
enough to cover foreseeable proposed developments in a manner
that will leave little or no ambiguity and limit administrative
discretion. Also, the policies are structured from the general
to the more specific to allow their application to a broader
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range of the appllcatlon of the process (permlt application
decisions) will serve as an addltlonal guide and perhaps as a.
Jud1c131 benchmark. : .

Management System.--The essence. of the management system,
or the implementation rpocess, for. the New Jersey Coastal
Program. is embodied in the previous presentations concerning
Implementation Authority and Program Policies. The management :
system utilizes the permitting rpocess and procedures and
coordination among agencies, and identifies a potential need
for selective Memoranda of Understanding with some agencies.
Coastal Policies will be implemented through the Department
of Environmental Protection as the designated planning agency
under Section 305 of the CZMA, and as lead agency to administer
the Federally approved program under Section. 306 of -the Act.
The Office of Coastal Zone Management (0CZM) in the Division
of Marine Sciences (DMS) of the DEP is the lead agency for
coastal planning. DEP-OCZM also administers the CAFRA Permit
Program, and all three permit programs in New Jersey's coastal
program are signed by the-Director of the DMS. The program
document states how the work of the various divisions of DEP
will be coordinated to support and implement the CMP. A draft
Memorandum of Understanding (MOU) has been prepared between .
DEP and the newly created Department of Energy.

The CMP calls for coordination between the five other
state departments that have responsibilities which relate to
the CMP. The program document identifies the areas of joint
responsibility and contorl, but does not expand upon the coordi-
nation mechanisms and procedures be1ng, or to be, followed. The
program document states that, K "Municipal and county.land use,
authority will continue without change under the New Jersey
Coastal Program " Local authorities will be given ". . . an
opportunity to comment ... ." both on the CMP and permlt
applications in their areas of jurisdiction. The DEP also has
contracts with 12 coastal counties that are ". . . designed
to foster increased State-county coastal coordination." 1In
some.cases it is thought that each county ". . . can influence
other levels of government with coastal responsibilities, even
though it may have no direct statutory power over its decisions."
The CMP indicates that the "DEP-OCIM will continue to solicit
and welcome . . . comments and advice"™ of the .12 interstate
and regional agencies that have jurisdictions which.include
part of the coastal zone. There are also several other agencies-
identified that have administrative and regulatory responsibili-
ties in the coastal zone. The CMP recognizes that MOU's may
be ". . . desirable or necessary . . ." with selected agencies.
Lastly, the public notification process incorporated into  the
three coastal permit processes will be used to ". . . involve
the many individuals and public groups concerned about the
coast. . . ." The conflict resolution and appeals process is
again that 1ncorporated in the permit programs, both administra-
tively and judicially. No new forms of intragovernmental or
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intergovernmental communication are therefore proposed.
Existing procedures and channels are to be utilized, and it
can be expected that a selected set of MOU will be developed

New Iersey states that it intends to ". . . use the
Federal consistency procedures described in "15 CFR 930" (Federal
Register, Vol. 43, No. 49, March 13, 1978, pp. 10510- 1053 i
The “CMP presents a definition for the term ''consistent,
the maximum extent practicable,” and requires Federal agenc1es
involved in development projects to notify the DEP in writing.
Broad functional and geographical ranges of direct Federal
activities, Federally licensed and permitted activities, and
Federal assistance programs are listed. Con51stency deter-
minations on Federally licensed and permitted activities will
be demonstrated through the receipt of the applicable state
program permits. The A-95 review process will be used to
monitor proposed Federal assistance projects in the coastal
zone, although the state reserves the right to comment on
Federal projects brought to its attention through other avenues.
The DEP will also make its intention to make a comnsistency
determination known to the involved Federal agency and applicants.
The Federal consistency provisions, while comprehensively
addressed in the CMP, are not detailed to the extent that indi-
vidual Federal agencies can fully anticipate the extent and
impact of their application.

Transportation Provisions.--The transportation provisions
of the New Jersey CMP are -centered primarily in the section
containin ¢ the Coastal Resource and Development Policies. The
section on Use Policies is where the primary transportation
factors are addressed. Additionally, a few aspects of transpor-
tation are included in the Resource ahd Location Policies sec-
tions. The New Jersey Department of Transportation (NJDOT) is
included as one of the five other (in addition to DEP) state
departments that have responsibilities which relate to the
Coastal Program. Federal transportation agencies and their
actions are included in the program section addressed towards
National Interests and Consistency of Federal Actionms.

The basic provisions of the New Jersey CMP addressed to
transportation are included in the Public Facility Use Policies.
The four major policies are presented below:

Proposals to build and expand existing new roads
must demonstrate a need and indicate why alternate
solutions, including, as appropriate, upgrading
existing roads and/or using public transit, are
not feasible.

New-and'improved.public transportation facilities,

including bus, rail, air, and boat travel and
related parking facilities, are encouraged.
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Transportation facilities are prohibited if
they block physical or v1sua1 access to the
waterfront.

Port-related development and marine commerce
shall be acceptable only in established port
areas. New port facilities will only be per-
mitted when there is a clear demonstration of
the inadequacy of an existing port. In such
cases, expansion may only occur adjacent to

. an existing built-up port.

These policies are an application of, primarily, the first
two of the four Basic Coastal Policies--protection of the
coastal ecosystem and concentration of development. Another
Use Policy requires the construction of bike paths and foot-
paths on several types of projects. Traffic is explicitly
considered as a Resource Policy, and the pollcy statement
reads as follows:

Developments that induce marine and/or land
traffic [are] acceptable provided that. [they
cause] minimal practical congestion and safety
problems.

When the Development Potential Factors are defined and
articulated in the Location Policies, the nature and extent of
transportation facilities are included as classification cri-
teria to determine the level of development potential. ‘A
location policy is presented for Linear Development, 1nc1ud1ng
roads. In general, these facilities must comply with the
specific location policies to the maximum extent practicable,
although alternative alignments may be acceptable if stated
conditions are met. Lastly, a series of location policies is
also presented for Pipelines and Associated Facilities. In
essence these policies attempt to: minimize the number of pipe-
lines, guide them to the rights-of-way of existing linear
facilities, assure a safe facility, and either prohibit or
discourage them in the Central Pine Barrens Area and other
undeveloped parts of the Pine Barrens.

The NJDOT is identified principally as a permit applicant
for the construction of roads, highways, or airports. The
program document points out that the maintenance of existing
transportation facilities is unaffected by the CMP. The program
also states that all but minor transportation projects would
require one or more of the basic permits granted through the
program management system. While the CMP identifies some of the
basic items included in the mission and activities of the
NJDOT, it does not explicitly identify or address the procedures
followed. No mention iIs made of the NJDOT Action Plan for
Highways, a process document for the planning, design, and
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construction of highways, or of the similar procedures embodied
for public transit facilities. The points of interface and

- coordination between NJDET and NJDOT are not developed,

although it is is stated that ". . . coordination between the

departments provides greater con51stency of state policy. . . ."

Several regional transportation agencies are identified, and

the potential need for Memoranda of Understanding is

acknowledged.

New Jersey

. will consider a Federal (transportation)
activity consistent, to the maximum extent
practicable if:

(1) The act1v1ty does ‘not 1nterent1y conflict

, with the Coastal Resource and-Development
Policies, and is the available alternative
most supportive of the New Jersey Coastal
Program, or,

(2) The activity is clearly necessary in the
: interest of national security and is
.carried out in a manner which minimizes
- conflict with the Coastal Resource and.
Development Policies. :

A list of Federal transportation ‘actions is prov1ded in the
CMP and includes the following:.

1. Federal Act1v1t1es and Development Projects

a. Federal,Highway Administration
(1) Highway Construction

2. Federal Permits and Licenses

a. U.S. Coast Guard
(1) Permits for construction and operation of deepwatef

ports under the Deepwater Port Act of 1972 (PL 93-
627) .

.(2) Permits for construction of bridges under U.S. C
401,,491-507 and 525-534 : -
b. Federal ‘Aviation Adminiétration

(1) Permlts and licenses for construction or alteration
of airports :
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3. Federal Assistance to State and Local Governments

a. Federal Aviation Admlnlstratlon
(1) Alrport Development Aid Program -

b. .Federal'Highway Administration
(1) Federal Aid Highway Program

c. Urban Mass Transportation Administration
(1) Urban Mass Transportation Grants

The actions listed include in several instances only gen-
eric identification; however, the DEP ". . . reserves the right
to review and comment on the consistency of other Federal
permit and license applications . . . (and) . . . on other
Federal assistance projects. . . ." Therefore no substantive
boundaries are placed by the DEP on its ability to comment or
make a consistency determination on virtually any Federal
action. The Program Document also charts Federal agency
participation in the development of the New Jersey CMP. Only
the U.S. Coast Guard has consistently been involved in the
various activities presented since February 21, 1975. Also,
on the seven U.S. DOT administrations listed as having
received the Draft Strategy leading to the development of
the current document, only one provided comments, another
attended a meeting for Federal agencies in November 1977, and
-none met individually with NJDEP-OCZM Staff during the program
development from 1975 to 1978. This lack of individual U.S.
DOT administration involvement has been reflected in the general
nature of the list of actions subject to consistency deter-
mination.

3.4.3 Interaction Between Agencies

The NJ CMP Document includes a matrix which presents inter-
actions between the NJOCZM and Federal agencies during the
period from February 1975 to 1978, and shows that (1) seven
Operating Administrations, or separate offices within U.S. DOT,
received the "Draft Strategy' dated September 1977, which
preceded the current management program document; (2) only one
Operating Administration commended on the program directly to
NJOCZM; (3) another was in attendance at the November 1977
meeting in Trenton that was held for Federal agencies to discuss
and comment on the CMP as presented in the "Draft Strategy,"
and* (2) no meetings have. been recorded as being held between
U.S. DOT representatives and NJOCZIM during the program develop-
ment from 1975 to 1978.

&F

During interviews conducted during the course of this study,
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only the USCG indicated that continuing contact (telephone

and written) has been maintained directly with the NJOCZM. On
a somewhat similar note, the NJOCZM indicated that where
generic or general policies were concerned there was a lack

of involvement or interaction with transportation agencies.
Specific projects or programs when entered into the procedural
mechanisms developed were associated with a significantly
greater degree of involvement and interaction. The concept of,
or need to develop and improve, '"working relationships'" was
presented several different times.

The interviews conducted elicited a range of attitudes,
opinions, and comments on the NJ CMP. Some of these have been
reflected in the formal U.S. DOT response and commentary on
the NJ CMP, and a brief summary of the major point and comments
recorded during this study are as follows. The USCG was the
only administration that indicated a significant interest in the
NJ CMP. The FHWA representatives viewed the program as one
primarily of concern at the division level, and there primarily
to the DOT of the State. Both the FAA and UMTA viewed the
CMP as bein% only of minor or peripheral interest and
importance. 9 TFor these latter two administrations, the
policies presented either reinforced U.S. DOT positions and
programs, or they were not seen as being relevant to the
mission of the agency. Similarly for all DOT administrations,
procedural requirements of the CMP were viewed as being another,
and not substantively different, facet of the existing environ-
mental study, review, and analysis requirements. Generally,
no documentation or work effort changes were seen as being
required (compared to those already needed to meet NEPA or
documentation for existing state permits; in fact, these two
requirements were seen as different aspects of the same work:
efforts). :

When beginning this case study, it was anticipated that
actual specific and representative projects or programs in the
coastal area would be identified and then selected for additional
analysis. While, in general, a cooperative attitude was
presented by both federal and State offices, the nature of
the current procedures and program requirements in New Jersey
did not fully lend themselves to this approach. The primary
reason for this situation is that specific criteria with which
to apply the CMP policies are presently emerging on a case-by-
case basis. The experiences to date seem too limited to be
able to develop a meaningful overview, other than to note

19Beyond the study findings being commented on as.they
relate to the U.S. DOT administrations mentioned (CG, FHWA,
FAA, UMTA), no comments were obtained from, or involvements
with the CMP identified for, other U.S. DOT offices or
agencies.
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that increased specificity on a policy level is being developed.
It should be noted that while the NJ CMP document presents’
illustrative general case study analyses, they are only of
general value to U.S. DOT offices and agencies receiving
federal assistance or permits and 1icenses

Interviews and discussions have yielded an example of the
nature of the interaction between NJOCAM and transportation
agencies and the emerging specificity of responses. As part
of the Environmental Impact Statement requirements in the
final Rules and Regulations to implement CAFRA, NJSA 13:19-1

" adopted on April 1, 1977, preparation is required of a
Sun Shadow Locus Diagram (SSLD) for M. . . any structure,
except single family detached dwelllng units, (that) exceeds
thirty-six (36) feet above the proposed finish elevation. nz0
This requirement had to be addressed as part of the current
project to extend the electrification of the New York-Long'
Branch Railroad line from the current terminus at Perth Amboy
to a point further south. - This project is being jointly funded
by NJDOT and UMTA. Service poles exceeding the minimum height
regulation were part of the proposed design. Discussions were
held between the NJDOT and NJOCIZIM to clarify whether or not
the SSLD's would be required. The initial OCIM position
and response was that SSLD's were required; however, at the
Preapplication Conference a review of the drawings and schematics
prepared at the stage yielded a OCZM decision that the SSLD's
were not required. Additional meetings and discussions were
held between DOT and OCIM which subsequently determined that a
CAFRA permit was 1n fact now required after all. Nevertheless,
‘the interaction between departments on this matter has begun to
establish the working relationships necessary to implement the
CMP in an effective manner. The discussions, conceptual appro-
val, and preliminary preparations to hold a simultaneous public
hearing (to meet both NEPA and NJOCAM requirements) that were
made by both agencies during interactions on the electrification
project attest to this factor.

The evolution of the NJOCIM ruling on the Electrification
Project is also illustrative of the development of the criteria,
or "levels-of-action" type determinations, that will be used to
guide permit applications and reviewers in their interpretations
of the policies and rules and regulations that have been formally
adopted.

Another area, not related to the substantive aspects of

20Also, the NJ CMP presents as one of the four Basic Public
Facility Use Policies the following "Transportation Facilities
are prohibited if they block phys1cal or visual access to the
waterfront."
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CMP development, was commented upon several times during the
course of the interviews conducted. CM Program reviewers often
felt that insufficient time was made available to review the
reports and documents received. It was indicated that the
process of mailing documents to a central U.S. DOT source
(SecRep), followed by their distribution to the different -
administrations and the internal routing therein, often con-
sumed a major portion of the allocated review time. Direct
mailing by the State OCZIM to federal reviewers, with proper
confirmational controls, was seen as a more effective operational
procedure. This approach would require a more extensive and
detailed level of interaction between the State OCIM and federal
DOT offices than seems to have developed in New Jersey to date.
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.CHAPTER FOUR: POLICY DIRECTIONS--INTBRFACES
: BETWEEN DOT PROGRAMS AND CIM PROGRAM CONTBNTS

4,0 ‘:ﬁAE, ,JL o :'infroductien

This chapter pulls together and Juxtaposes flndlngs on. -
U.S. Department of Transportation’ (DOT) .agency programs affect-
ing coastal areas (Chapter One) and the review of the contents
~of State Coastal’ Management (CzM), Programs (Chapter Two) .in
‘order to identify potentlal interactions between DOT activities
and State CIM Agency concerns Those areas of interaction are
‘then .discussed as potential pollcy innovation subjects which
may ‘coincide with DOT"s perception of ‘the national -interest
in transportation facility development and which, at the same
time, may be seen by State CIM Agencies as useful mechanisms
for achieving the objectives of their CIM Programs.

It is appropriate to consider ways in which coastal
Programs might stimulate new DOT policies or programs,because‘
coastal zone management is a major innovation in substate
regional management and carries with it the momentum of
integrated management efforts directed toward goals of resource
conservation, development management, and environmental manage-
ment. To be sure the Coastal Zone Management Act has lost
some of its following since 1972 when it was introducéd as
the first step in a new sort of land-use management, but the
voluntary participation of most'ellglble states and territories
six years after the program's enactment is some proof of its
potent1a1 (still largely untested).

, State Coastal Zone Management Programs raise some new
issues for DOT (e g., coastal waters management) and may g1ve
direction to various emerging transportation policy orientations
(e.g., ports, coastal hazard egress policy, and integration

of surface transportation programs in nonurban areas). The
emerging Surface Transportation Agency may, at the least, use
State CZM Programs as laboratories for integrating highway

and mass transportation planning activities with respect to
coastal access destinations.

State Coastal Zone Management Programs also introduce
procedural requirements (permits and project reviews) extending
beyond environmental planning requirements for federal trans-
portation projects. Most often these procedural innovations
will not impose themselves heavily on the current practices
of DOT agencies, but they do offer some challenges in some
‘States. Generally, intergovernmental relations under CIM are
likely to face new challenges in instances where federal
activities become controversial. The Federal Consistency
Regulations derived from the mandate in Section 307 of the
Coastal Zone Management Act introduce a new and yet untested
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set of rules into intergovernmentél relations and into the
decision processes of DOT agency field offlces and Headquarters
offices.

Finally, CIM Programs should be of interest to DOT
Operating Administrations because the State CIM Programs have
emphasized transportation sensitive issues like shorefront
access, dune protection, subsistance runoff from coastal high-
ways, tranversing sensitive ecosystems, port development needs,
coastal hazards, and coastal waters management. Some of these
issues may influence the creation or modification of DOT policies
and programs. :

U.S. Department of Transportation programs should, in like
manner, be of immediate interest to State Coastal Zone Manage-
ment agencies and to the Federal Office of Coastal Zone Manage-
ment. DOT assistance programs are major influences on coastal
zone use and activity patterns, and DOT agency permits and direct
activities (especially those of the Coast Guard) create signifi-
cant impacts in coastal areas. Furthermore, NOT assistance
programs have the potential for moving State CZIM Programs from
relatively static administrative positions to more active
involvement in shaping coastal uses, Less prosaically, certain
existing DOT program practices might well be emulated by
State CZIM programs. To take advantage of DOT and HUD metro-
polian planning grant programs, State CIM agencies might well
consider decentralizing their urban coastal zone programs to
the Metropolitan Planning Organization (MPO) level where
urban coastal management concerns cou'd be prioritized with
Federal Highway Administration and Urban Mass Transportation
Administration programs through the established urban trans-
portation planning process).

This chapter is organized in two major sections to dis-
cuss these issues. First, programmatic (substantive) inter-
faces are identified (Section 4.1, immediately below); and
second, intergovernmental relations (process relationships)
between DOT Headquarters, field offices, State DOT's and State
CZM Program agencies are explored as proposed under the guidance
of the Federal Consistency Regulations, and under the more
extensive relationships established by existing rules of the
major federal grant-in-aid programs (Section 4.2).

4.1 Program Interfaces Between DOT Agency
Activities and Coastal Zone Mangement Subjects

This section presents findings describing areas for
specific policy and program innovations based on common
objectives of DOT Operating Administration programs and the

1See Section 1.2,6 in Chapter One and Section 4.2 of this
chapter,
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contents of State Coastal Zone Management Programs. The first
subsection (4.1.1) offers a brief look at potential inter-
actions betwen individual DOT agencies and a selection of
coastal management subjects. From the discussion and accom-
panying Table (p. 164) patterns of DOT agency involvement
with the CIM program are identified, that is, the Table and
discussion indicate where DPOT agencies may have interests in’
CZM programs, and where they probably do not.

The second subsection (4.1.2) offers a discussion of
selected management subjects in State CIM Programs. -The
subject areas which are discussed involve coastal access con-
cerns and coastal waters management; they are considered the
mo t relevant parts of the CIM program to DOT agency concerns.
Some of these subjects raise issues for DOT agencies which
may stimulate the consideration of specific new transportation
assistance programs or direct agency activities. Together
they raise the possibility of establishing a new transportation
planning program oriented to improving coastal access in a
number of specific directions.

The third subsection (4.1.3) discusses potential ways in
which specific Operating Administration programs could
interface with specific CIM management subjects. Table 9
relates individual agency assistance programs or direct acti-
vities to selected CIZIM management subjects., Recommendations
are made for using existing programs; establishing working
agreements with the Federal Office of Coastal Zone Management
and State CZM Programs; or establishing Demonstration Programs.
This section includes themajor policy findings of the report
regarding program interfaces between DOT and CIM programs.

4,1.1 DOT Agencies and CZIM Subsections

With roughly thirty states and territories2 participating
in the CZIM program, and with ten DOT Operating Elements, each
administering a number of programs, there is an extensive
range of potential interactions between federal transportation
agencies and CZIM programs. To focus on the most relevant
areas for program interaction, a set of coastal zone management
subject areas which are common to most States have been
identified (drawn from the analyses in Chapter Two, and from
considerations of the Federal CZM Program emphases) and these
CZM subjects are arrayed in a matrix with DOT Operating
Elements in Table 9. DOT agencies are organized in the Table
into two categories, agencies involved in placing transportation

2Thirty-four States and territories were originally
eligible to participate in the Federal CZIM program. While
most are currently still in the program, a very few States
have withdrawn, and a few more may withdraw or may be dropped
for lack of progress.
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facilities in the landward coastal zone, and those agencies
1nvolved in coastal waters management N
The listed coastal zone management subjects are discussed
in the following sections. Our purpose in Table 9 is to
identify the DOT agencies which may have interfaces with
selected coastal management subject areas. In this sense the
Table offers a pruning of the gamut of potential DOT-CIM
interactions down 'to the more. llkely ones. The symbol (+)
is used in the Table to indicate that the identified DOT ‘
agency and the CIZM subject as addressed in most State Coastal
Programs both deal with common program subjects. Locations . -
in the Table where (+) is found thus indicate that there exists
some basis for policy development 11nk1ng DOT agency act1v1t1es
with CZM management subjects. S ~

Evidence of more significant relationships‘betWeen DOT
programs and CIM subject areas are indicated in the Table by
the symbol (++). In the author's opinion the policy overlap
between federal transportation program orientations and coastal
management concerns is so clear where the double plus symbol
is used, that these points of interaction may be suitable for
specific policy innovations by DOT agencies, and/or the
development of Demonstration Projects by the Operating Adminis-
trations to test the feasibility of establishing new programs -
and policies furthering the objectives of State Coastal Zone
Management Programs.

The Federal Highway Administration is seen in the Table -
to have potentially the most extensive program interactions
with State CIM programs. FHWA, through its Federal-aid High-
way Program, is involved in a11 sorts of coastal access acti-
vities. In particular, existing FHWA programs might be used
or new programs developed to address CZIM concerns with Shore-
front/Beach Access, Coastal Hazard Egress, and Urban Water-
fronts, all indicated in the Table with the symbol (++) as
potential areas for specific policy innovations or Demonstration
Projects. The Urban Mass Transportation Administration (UMTA),
now moving toward a merger with FHWA as the Surface Transpor-
tation Administration, shares the same list of potential
areas for significant programmatic innovation (++): Shore-
front/Beach Access, Coastal Hazard Egress, and Urban Water-
fronts. : ' :

The Federal Rallroad Administration has sponsored a systems
englneering research demonstration program in intermodal transfers
in two cities,3and might consider prioritizing grant-in-ald funds
to upgrade facilities and operations at port railheads. This point

3philadelphia and Detroit.
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suggests a potentially significant role for the FRA (++) in
the landward aspect of port development ceded to date to EDA
in the Commerce Department. - The coastal Energy Impact Program,
a part of the operations of the Office of Coastal Zone
Management, may be used by FRA grantees carrying energy
related cargo to upgrade their facilities. There may be a
rationale for new FRA policies tying together port needs,

FRA assistance programs, and the CEIP program under CIM
program administration (++).

Federal Aviation Administration programs do not appear
to require extensive contacts between the federal agency and
State CIM Programs except in the development of an Airport
Master Plan, ¢ystems Plan, and in the environmental
requirements in the NEPA process FAA procedures for inter-
governmental reviews and environmental reviews probably are
adequate to deal with CIM initiatives. However as discussed
in Section 4.2 of this chapter, and applicahle o ali NAT
assistance programs, new procedures for field offices may
be required to deal with the Federal Consistency Regulations,
and other iIntergovernmental innovations under CIM.

The four DOT agencies involved in coastal waters manage-
ment are: the U.S. Coast Guard, the St. Lawrence Seaway
Corporation, the Office of Deepwater Ports, and the Materials
Transport Bureau. Some relationships between the activities
of these agencies and the identified coastal management
subject areas are evident. Direct relationships are obvious
between the extensive activities of the Coast Guard--oil
spill management, boating safety and pollution control,
navigation aids, administration of the Ports & Waterways
Safety Act, etc. and the CIM subject area of coastal waters
management.

Other direct relationships are apparent between the
activities of the Office of Deepwater Ports and the CIM Program
discussions of ports. The Office of Deepwater Ports is, however,
currently prohibited by its enabling statutes from engaging
in support activities aiding the development of inshore or
onshore ports, a major area of concern in CZM programs. Deep-
water ports per se are addressed only in a few coastal
programs and have actually been proposed only in Texas and
Louisiana to date. It is relevant to note that prior to the
development of a Deepwater Port, the Act indicates that
adjacent coastal states have the option of rejecting the pro-
posed port if they see it as inimical to their own interests.
One possible linkage to CIM activities for the Office of
Deepwater Ports is the Coastal Energy Impact Program. The
two programs contain common subjects which should be pursued
as the CEIP comes onh line.

An overview of DOT program interactions with CZM programs
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as indicated in the matrix in Table 9 must observe that
significant programmatic interactions between DOT and CZIM
programs will be thinly scattered among agencies, excepting
FHWA; Federal Highway Administration programs appear to have
the -potential to interact significantly with many of the
innovative CIM subjects. The Table suggests, however, that
the Operating Administrations and concerned agencies might
well focus .only on a few important CIM subjects (e.g. for
UMTA, Urban Waterfronts or Coastal Hazards), should they
dec1de to develop new policy options related to CIM concerns
in the states.

The prevalence of at least four DOT agencies in acti-
vities affecting coastal waters management suggests to
this writer that new DOT Qeadouarters policies on the nat10na1
interest in coastal waters management are overdue.

4.1.2 Coastal Access Concerns in State CIM Programs

State Coastal Programs identify various management sub-
jects for which they propose initiatives in State level manage-
ment and which are clearly related to DOT agency activities.
Here we concentrate on those subject areas which describe
State agency program elements occurring in the landward
coastal zone and which appear relevant to.major goals of
the Operating Administration grant-in-aid programs. The
term "Coastal Access' represents the key issue addressed in
the discussion of each subject area. The management subject
areas we consider especially relevant and which are reviewed
below include: beach/shorefront access; major transportation
facility siting within the coastal zone; geographic areas
of particular concern (GAPC's); and coastal hazards.

1. Beach/Shorefront Access

The Coastal Zone Management Act includes requirements
for state coastal programs to establish a planning process
for access to public beaches and other public coastal areas
(Section 305 (b)(7), -and in_the 1976 Amendments to the Act
authorizes (but did not appropr1ate1 funding for the purchase
of providing access-grants to 50 percent of the. cost of providing
access to public beaches (Section 315 (2)). While address-
ing coastal access issues in the terms of the CZMA's emphasis
on public access to public coastal areas, State Programs
frequently go beyond this narrow definition and discuss general
shorefront access concerns. A few states are concerned with the
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basic relatlonshlp between transportation system development
and land use development along shorelines and call for
special provisions prioritizing these development projects -
providing public access to the shorefront (California). Some
State Programs-include requirements for close project

reviews of transportation facility developments affecting
shorelines directly or indirectly through induced land use
development. Other Programs emphasize shorefront access
needs of heavy industry (Maine), port development (Maryland),
tourism (North Carollna), and access to publlc waters (Dela-
ware, Michigan).

Under the narrower terms of the CZMA's mandate to con-
sider public access to public shorefront lands, coastal
programs stress two main concerns: phy51ca1 access to the
shorefront, and improving accessibility in the supporting
transportatlon infrastructure serv1c1ng the shorefront. The
former topic--physical access--1is often viewed as access to
for recreation uses. The CIMA's focus on beaches is clear,
and States, reflectlng this, hawve oriented their shore-
front access sections to Beach access for recreation
purposes. Four issues are predominant in state program dis-
cussion of beach access:

(1) Public access to public beaches--rroperty abutting
public beaches In many Instances Is privatly owned and the
provision of public access includes significant legal and
financial elements. The issue is how to feasibly provide
public rights-of-way to public beaches where such accessways
do not now exist. Section 315 (2) of the CZMA, added in 1976,
provides 50 percent matchlng funding to acquire such access to
beaches. Prior to acquisition sidtes shall be required to
d%velop a project selection process based on a needs analysis,
envigronmental 1mpact analysis, costs, and other evaluative
factors. '

315,(2) program would prov1de matchlng funds for beach access
only, several states note that access to state waters for
recreational boating, fishing, etc. alsoc is an important
recreation objective. Some coastal states have few beaches
(the Great Lake States) yet should in equity have access to
Section 315 (2) funds. Coastal waters access issues might
involve funding the construction of facilities like boat
ramps, piers, and perhaps public marinas.

(3) Access from existing roads The California and Texas
programs address the need to provide access (including
parklng terminals) from existing road systems to public beaches.

t 4Dav1d Brower, Access to the Nation's Beaches: Legal and

Planning Perspectives, UNC Sea Grant, UNC-SG-77-18, 1578.
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California's Route 101 may be taken as a prototyplcal example
of a shoreline routé serving through traffic and beach access
functions. 1In some -instances it may be approprlate to
control road capacity to limit accessibility, given beach use
carrying capadcity, or it may be necessary to extend spur links
from coastal routes-to beach sites or to construct parking
terminals. It is 1nterest1ng that no coastal program speaks
of beach.access in terms. of mass transit (bus) system oper-
ations from ex1st1ng road networks. The New Jersey coastal
program ran an experimental program of this type .to beach
areas, with 0CIM funding, but at this point mass transit
operations have not been seen as fundable categorles ‘under
Sectlon 315 1n1t1at1ves. ; :

(4) Visual access A few coastal management programs
(Massachusetts, Florida) address this p01nt but not in
51gn1f1cant detail. :

2. Major_ Transportatlon Fac111t1es Sltlng?w1th1n the
Coastal Zone

A number of states with coastal zone management programs
have key facilities siting legislation (California, Michigan,
Hawaii, Puerto Rico, etc.) on the books and have referenced
those authorities as use and activity shaping tools in the
coastal program. In other States coastal programs identify
a specific role for the coastal agency in the review and
approval of transportatlon facilities siting (Maryland
Michigan) using either project review process in a state
environmental protection Act process or in spec1f1c coastal
zone ‘impact analyses. Other states (New Jersey, Mawaii :
California) have coastal zone wide permitting requlrements
for all but minor prOJects, requlrements which put state
transportation agencies in the position of applicants, for
development permits, thus guaranteeing detailed reviews of
proposed development projects.

The purpose of these procedures is to allow the coastal
zone agency to assume at least to.a limited degree the.
role of watchdog on the generallzed development shaping
activities of public agencies as these affect the coastal
zone.,. A more widely accepted perspectlve is that the coastal
agencies' reviews of transportatlon projects should be
centered around specific project. impacts (generally environ-
mental impacts] during the route siting and contruction
process. The wider conceptlon of the coastal agencies' role is
derived from the mandate .in the CZIMA for coastal programs to
evaluate "uses of reg10na1 beneflt " .

SA few State Programs indicate State level roles in shap-
ing regional land-use patterns. . This concept is of course well.
established 1n Hawa11 and the - 1sland terrltorles, and 1s
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Transportation facilities siting concerns in coastal
management programs appear in most of the coastal pro-’
grams, and vary across different programs both -in their scope
(objectives) and in the enforceable policies in the programs
to implement those objectives. The action forcing capa-
bility of coastal programs on '"developments of regional
significance" is not high. That is to say, the primary’
authorities for significantly affecting the routing, timing,
design, and-development of fedérally assisted trans- '
portation projects in coastal areas generally rests on State
Authorities apart from coastal enabling legislation. Yet-
where States do have new coastal permitting authorities
and coastal agency administered impact analysis requirements,
these should be carefully studied by Operating Admlnlstratlons
funding dctivities in their coastal areas. :

3. Geographic Areas of Particular Concern

- The Coastal Zone Management Act requires State Coastal
Programs to identify '"Geographic Areas of Particular Concern"
(GAPC's). All coastal programs identify GAPC's either as
site specific areas or as generic identifications which may
be applied to particular activities in sensitive ecosystems.
Most often GAPC's are selected as resource protection areas
which coastal agencies state should not be exposed to devel-
opment and its associated impacts. Transportation policy
relative to resource protection GAPC's is to take due regard
for limiting access to such areas in regional system devel-
opment, and to minimize environmental impacts of projects
which border or transverse or otherwise affect such areas.

 Besides resource protection areas, a number of coastal
programs (Michigan, Maryland, Rhode Island, Virginia,
Florida, etc.) 1dent1fy development areas or shoreline
recreation areas as GAPC's., The theory underlying such
designations is a recognition of the need to match the impacts
of development with ecosystem‘carrying capacities of sensitive
environments, This is an innovative regional land management
concept for discrete areas (often state or federal lands),
which is quite closely related to traditional planning
objectives .in surface transportation planning programs. As
an example, the Rhode Island Coastal Program identifies
certain shorefront recreation sites as GAPC's and requires
special coastal zone agency input into the planning for the
development of those sites. Transportation planning will

credible in those states with active permitting processes
throughout the coastal zone, or in more confined settings
in shorelands management authorities (e g., Michigan,
Washington).
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of course have major impacts on the use density provided at
the sites. The status of the sites as GAPC's requires
special consideration by the Rhode Island Tran5portat10n
agencies in- the1r planning processes.

"Development" GAPC's may 1n:certain circumstances
provide an unusual and innovative areawide controlled-planning-
implementation tool. It is possible that federal assistance
funds, including transportation funds, may be !'coordinated"
through coastal management agencies quite apart from State
Transportation Department priorities. This suggests the
concept of "affirmative™ consistency--the lining up of
federal assistance programs to achieve positive goals of the
CZM program. -"Affirmative" Consistency may be an emerging
concept in coastal zone management. ' The GAPC designation
is the logical areawide policy base in the CZM program to
implement the concept. Some movement in this direction
seems likely in the Gray's Harbor estuary in Washington
State, where federal agencies are participating in the program
through the Federal: Reg10na1 Council.

4. Coastal Hazards

Coastal hazards are addressed in several State Programs
(Maryland Florida, Texas, etc.) usually in terms of restrict-
ing access and development to specific areas. Often the 100
year floodplain, exposed beaches, dunes,sand bluffs are
cited as hazard-prone areas, and coastal program p011c1es are
de51gned to control development in such sites. To this
writer's knowledge no coastal program has gone farther than
describing policies to restrict development. and to limit
access to identified hazard areas. However, a few studies
exist indicating the seriousness of the problem of inadequate
local transportation system capacity where existing settle-
ments or trip attractions draw more people than can be
evacuated in the instance of a rapidly appearing significant
natural hazard (e.g., hurricane, tusami, coastal earthquake, .
etc.). The issue might be particularly relevant for federally
assisted transportation projects providing limited capacity
to barrier islands, and to isolated recreation sites and
coastal communities. Where federal funding has supported the
development of access facilities to such areas it might be
desirable and ethical ito provide hasie system capacities for
Trapid egress by masses of residents in the: face of coastal hazards

Potential problems of egress from hazard conditions are
~described in a case study of Sanibel Island, located off the
coast of Flor1da.6 The 1sland has an estimated peak population

6John Clerk, The Sanibel Report (Washington, D.C.:
The Conservation Foundation, 1975), pp. 102-109.
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between 15,000 and 20,000 persons, over time becoming more

year-round residents and ‘less seasonal recreation traffic.

- The island is located in a major hurricane corridor; it is
linked to the mainland with a single two-lane low lying
highway. On island refuge from hurricanes is limited and
unsatisfactory in the instance of major hurricanes. The
linking highway after joining the mainland is the only
egress route .from low lying coastal areas serving an addi-
tional 100,000 people. The design capacity of the highway is
2000 Veh/hour for each lane. Given its location and suscep-
tability to.flooding or blockage from three uprootings, the .
study authors conclude that it is possible the road would be
completely closed for an indefinite period during a hurricane,
or more likely, it would be intermittently blocked and under
hurricane approach conditions the design lane capacity could
not be reached. They estimate that in the period 6-18 hours
prior to a hurricane only 700 to 800 vehicles per hour could
be expected to emigrate from the island. Given the: advance
warning period available today, they estimate between 4900
and 6250 cars and trucks could egress from the island
". depending on the severity of the storm if there are no
major calamities which disrupt the evacgatlon route for more
than an hour of the evacuation period.'"’ This number of
vehicles has the capacity to completely evacuate the island,
again assuming no significant land blockages. The practical.
system capacity does not greatly exceed demand parameters,
however, and will exceed them only under the '"favorable"
condition of limited blockages. Clearly in this instance
of Sanibel Island, and presumably in the insance of other bar- -
rier islands and coastal lowlands; existing conditions for
coastal egress under immediate hazards may not be acceptable.

New DOT policies to provide federal assistance for planning
and constructing improved coastal egress systems are’ recommended
in the following section of this chapter. -

4.1.3 Policy Directions: Ground Transportation Pfograms'and
CZM Program Intertfaces

This section reviews areas of ex1st1ng or potential
interaction between DOT ground transportation programs and
the selected coastal access subjects identified in the
preceding section. Table 10 presents a cross tabulation of
selected DOT ground transportation programs and the major
coastal access subjects. The ensulng discussion briefly
reviews program contents (described in Chapter 1). ‘
then focuses on the potential interactions between a particular
C